ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

September 22, 2010

Ms. Linda M. Champion
Assistant City Attorney -
City of Victoria

P.O. Box 1758

Victoria, Texas 77902-1758

OR2010-14384

Dear Ms. Champion:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 394504.

The City of Victoria (the “city”) received a request for a complete copy of case
number 2010-00007529. You claim the submitted information is excepted from disclosure
under sections 552.101 and 552.111 of the Government Code.! We have considered your
arguments and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy.
Common-law privacy protects information if (1) the information contains highly intimate
or embarrassing facts, the publication of which would be highly objectionable to a
reasonable person, and (2) the information is not of legitimate concern to the public. Indus.
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). The type of
information considered intimate or embarrassing by the Texas Supreme Court in Industrial

"You contend a portion of the submitted information is excepted from disclosure pursuant to
section 552.101 of the Government Code in conjunction with the “attorney work product privilege.” We note
this office has concluded section 552.101 does not encompass discovery privileges. See Open Records
Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). We therefore address your argument under section 552.111
of the Government Code.
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Foundation included information relating to sexual assault, pregnancy, mental or physical
abuse in the workplace, illegitimate children, psychiatric treatment of mental disorders,
attempted suicide, and injuries to sexual organs. Id. at 683. Generally, only highly intimate
information that implicates the privacy of an individual is withheld. However, in certain
instances, where it is demonstrated that the requestor knows the identity of the individual
involved, as well as the nature of certain incidents, the entire report must be withheld to
protect the individual’s privacy. Here, you seek to withhold the submitted information in
its entirety. 'You have not demonstrated, however, nor does it appear, that this is a situation
where the information at issue must be withheld in its entirety on the basis of common-law
privacy. We agree portions of the submitted information, which we marked, are highly
iitimate or embarrassing and not of legitimate public concern. You have not explained, nor
can we discern, how the remaining information is protected by common-law privacy.
Therefore, the city must withhold the information we marked under section 552.101 of the,
Government Code in conjunction with common-law privacy. )

You indicate the submitted prosecution charge reports are excepted from disclosure under
the attorney work product privilege found in rule 192.5 of the Texas Rules of Civil
Procedure, Wthh is also encompassed by section 552.111 of the Government Code. City
of Garland v. Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records
Decision No. 677 at 4-8 (2002). Rule 192.5 defines work product as:

) m;eterial prepared or mental impressions developed in anticipation of
litigation or for trial by or for a party or a party’s representatives, including
the party’s attorneys, consultants, sureties, indemnitors, insurers, employees,
or agents; or

(2) a communication made in anticipation of litigation or for trial between a

‘party and the party’s representatives or among a party’s representatives,
including the party’s attorneys, consultants, sureties, indemnitors, insurers,
employees or agents. '

TeEX. R. CIv. i’ 192.5. A governmental body seeking to withhold information under this
exception bears the burden of demonstrating that the information was created or developed
for trial or in anticipation of litigation by or for a party or a party’s representative. Id.;

ORD 677 at 6-8. In order for this office to conclude the information was made or developed
in anticipation of litigation, we must be satisfied: (a) a reasonable person would have
concluded from the totality of the circumstances surrounding the investigation there was a
substantial chance litigation would ensue; and (b) the party resisting discovery believed in
good faith there was a substantial chance litigation would ensue and [created or obtained the
information] for the purpose of preparing for such litigation. See Nat’l Tank Co. v.
Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A “substantial chance” of litigation does not
mean a statistical probability, but rather “that litigation is more than merely an abstract
possibility or unwarranted fear.” Id. at 204; ORD 677 at 7. The second prong of the work
product test requires the governmental body to show the documents at issue contain the
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attorney’s or the attorney’s representative’s mental impressions, opinions, conclusions, or
legal theories. TEX.R. CIv.P. 192.5(b)(1).

As previously stated, a governmental body bears the burden of establishing the applicability
of the work product privilege to the information it seeks to withhold under section 552.111.
You acknowledge the prosecution charge reports you seek to withhold were created by the
Victoria County District Attorney’s Office. These reports were not created by the city as a
party for trial or in anticipation of litigation in which the city is a party, and you have not
explained how they were communicated to the city as a party representative. Thus, you have
not established the applicability of the attorney work product privilege to this information.
Therefore, these reports may not be withheld under section 552.111.

We note the remaining information contains criminal history record information (“CHRI”)
which is confidential by statute. Section 552.101 of the Government Code also encompasses
information protected by chapter 411 of the Government Code, which deems confidential
CHRI. CHRI is defined as “information collected about a person by a criminal justice
agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Gov’t
Code § 411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI that states obtain from the federal government or other states. See Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
law with respect to CHRI it generates. Id. at 10-12. Sections 411.083(b)(1) and411.089 (a)
authorize a criminal justice agency to obtain CHRI; however, a criminal justice agency may
not release CHRI except to another criminal justice agency for a criminal justice purpose.
See Gov’t Code § 411.089(b)(1). Upon review, we find the Federal Bureau of Investigation
(“FBI”) number we marked constitutes CHRI generated by the FBI which must be withheld
pursuant to section 552.101 in conjunction with section 411.083 of the Government Code.

We further nofce the remaining information contains Texas motor vehicle record information
that 1is exce@_'ted from disclosure under section 552.130 of the Government Code.
Section 552.130 excepts from disclosure information that relates to a motor vehicle
operator’s license, driver’s license, motor vehicle title, or registration issued by a Texas
agency. Id. § 552.130(21)(1), (2). The city must withhold the Texas driver’s license, license
plate, state identification, and vehicle identification numbers we marked under
section 552.130.%

In summary, the city must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. The city must withhold the
FBI number we marked under section 552.101 in conjunction with section 411.083 of the

2We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including a Texas
driver’s license number and license plate number under section 552.130 of the Government Code, without the
necessity of requesting an attorney general decision.
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Government Code. The city must withhold the Texas driver’s license, license plate, state
identification, and vehicle identification numbers we marked under section 552.130 of the
Government Code. The remaining information must be released.?

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

i

Sincerely,
Jessica Eales :

Assistant Attorney General
Open Records Division
JCE/em

Ref:  ID# 394504

Enc. Submitted documents

c: . Requestor
(w/o enclosures)

*We note the remaining information contains a social security number. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act. Gov’t Code

§ 552.147.




