ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

September 27, 2010

Ms. Jenny Gravley

"~ Taylor Olson Adkins Sralla Elam, LLP.
For City of Richland Hills

6000 Western Place, Suite 200

Fort Worth, Texas 76107-4654

OR2010-14677

Dear Ms. Gravley:

You ask whether certain information is subject to required public disclosure under the
Public Information Act{the “Act”), chapter 552 of the Government Code. Yourrequest was

assigned ID# 394884.

The City of Richland Hills (the “city”), which you represent, received a request for e-mail
correspondence and instant messages to or from a named city council member during a
specified time period. You state you will release some of the requested imnformation with
redactions pursuant to Open Records Decision No. 684 (2009).) You claim that the
submitted information is excepted from disclosure under sections 552.101, 552.103, 552.107,
552.111, and 552.114 of the Government Code. We have considered the exceptions you
claim and reviewed the submitted information. We have also received and considered
comments from an interested party. See Gov’t Code § 552.304 (interested party may submit
comments stating why information should or should not be released).

Initially, we note you have marked some of the submitted information as non-responsive.
We agree the information you have marked is not responsive to the instant request. We have
marked additional information that is not responsive because it was created outside the time
period specified in the request. This decision does not address the public availability of the

'"This office recently issued Open Records Decision No. 684 (2009), a previous determination
authorizing all governmental bodies to withhold ten categories of information without the necessity of
requesting an attorney general decision.
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non-responsive information, and the city need not release that information inresponse to this
request. ‘ '

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. You raise section 552.101 in conjunction with the common-law informer’s
privilege, which Texas courts have long recognized. See Aguilar v. State, 444
S.W.2d 935, 937 (Tex. Crim. App. 1969). The informer’s privilege protects the identities
of persons who report activities over which the governmental body has criminal or quasi-
criminal law-enforcement authority, provided that the subject of the information does not
already know the informer’s identity. See Open Records Decision Nos. 515 at3 (1998), 208
at 1-2 (1978). The privilege protects the identities of individuals who report violations of
statutes to the police or similar law-enforcement agencies, as well as those who report
violations of statutes with civil or criminal penalties to “administrative officials having a
duty of inspection or of law enforcement within their particular spheres.” See Open Records
Decision No. 279 at 2 (1981) (citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev.
ed. 1961)). Thereport must be of a violation of a criminal or civil statute. See Open Records
Decision Nos. 582 at 2 (1990), 515 at 4-5. The privilege excepts the informer’s statement
only to the extent necessary to protect the imformer’s identity. See Open Records Decision

No. 549 at 5 (1990).

You have marked information the city seeks to withhold on the basis of the informer’s
privilege. You explain that the marked information identifies an individual who reported an
alleged violation of a city ordinance to the city’s police department and code enforcement
officer. You explain that the city’s police department and code enforcement department
share responsibility for enforcing city ordinances. You inform us that a violation of the
ordinance involved is a misdemeanor that is punishable by a fine. Based on your
representations, we conclude that the city may withhold the information we have marked
under section 552.101 of the Government Code in conjunction with the common-law
informer’s privilege. However, the remaining information does not contain identifying
information of the informer. Thus, we conclude the city may not withhold any of the
remaining information under section 552.101 of the Government Code in conjunction with

the informer’s privilege.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as section 182.052 of the Utilities Code, which provides in relevant part the

following:

(a) Except as provided by Section 182.054, a government-operated utility
may not disclose personal information in a customer’s account record, or any
information relating to the volume or units of utility usage or the amounts
billed to or collected from the individual for utility usage, if the customer
requests that the government-operated utility keep the information
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confidential. However, a government-operated utility may disclose
information related to the customer’s volume or units of utility usage or
amounts billed to or collected from the individual for utility usage if the
primary source of water for such utility was a sole-source designated aquifer.

(b) A customer may request confidentiality by delivering to the
government-operated utility an appropriately marked form provided under
Subsection (c)(3) or any other written request for confidentiality.

Util. Code § 182.052(a)-(b). “Personal information” under section 182.052(a) means an
individual’s address, telephone number, or social security number, but does not include the
individual’s name. See id § 182 051(4)' see also Open Records Decision No 625 (1994)

covered by section 182.052. Util. Code § 182.031(3). Section 182.054 of the Utilities Code
provides six exceptions to the disclosure prohibition found in section 182.052. See id.
§ 182.054. Moreover, because section 182.052 is intended to protect the safety and privacy
of individual customers, this statute is applicable only to information pertaining to natural
persons, and does not protect information relating to business, governmental, and other
artificial entities. See ORD 625 at 4-5 (in context of Util. Code § 182.051(4), “individual”
means only natural persons and does not include artificial entities).

You raise section 182.054 for a portion of the submitted information. In this instance, there
is no indication that any of the exceptions listed in section 182.054 are applicable. You do
not inform us whether the individuals whose information is at issue timely requested
confidentiality under section 182.052. We are also unable to determine whether the primary
source of water for the city’s utility is a sole-source designated aquifer. Accordingly, to the
extent the primary source of water for the city utility is not a sole-source designated aquifer,
and the individual customers at issue made written requests for confidentiality prior to the
city’s receipt of this request for information, the city must withhold the addresses we have
marked under section 552.101 in conjunction with section 182.052.> See ORD 625 at 7
(character of requested information as public or not public must be determined at time
request for information is made). To the extent that the mdividual customers whose
information 1s at issue did not make written confidentiality requests prior to the city’s receipt
of this request, the city must release the addresses of the individual customers at issue.
However, we note some of the customers listed in the submitted information are businesses.
Accordingly, the addresses of business customers are not protected under section 182.052,
and the city may not withhold the addresses of business customers under section 552.101 on
that basis. In addition, the remaining information you have marked does not constitute
personal information or information relating to the volume or units of utility usage or the

*We have marked a representative sample of individual customer addresses that must be withheld if
the individual customers at issue made written requests for confidentiality prior to the city’s receipt of this
request for information.
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amounts billed to or collected from the individual for utility usage. Thus, the city may not
withhold any of the remaining information under section 552.101 in conjunction with
section 182.052 of the Utilities Code.

Section 552.103 of the Government Code provides in part:

(2) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the

state or a political subdivision is or may be a party or to which an officer or

employee of the state or a political subdivision, as a consequence of the

person’s office or employment, is or may be a party.

(¢) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) only ifthe litigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for
access to or duplication of the information.

Gov’t Code § 552.103(a), (¢). The city has the burden of providing relevant facts and
documents to show that the section 552.103(a) exception is applicable in a particular
situation. The test for meeting this burden is a showing that (1) litigation is pending or

reasonably anticipated on the date the city received the request for information, and (2) the
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal

Found., 958 SW.2d 479, 481 (Tex. App.—Austin 1997, no pet.); Heard v. Houston Post
Co., 684 S.W.2d 210, 212 (Tex. App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open
Records Decision No. 551 at 4 (1990). The city must meet both prongs of this test for
information to be excepted under section 552.103(a).

To establish that litigation is reasonably anticipated, a governmental body must provide this
office “concrete evidence showing that the claim that litigation may ensue is more than mere
conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete evidence to support a
claim that litigation is reasonably anticipated may include, for example, the governmental
body’s receipt of a letter containing a specific threat to sue the governmental body from an
attomey for a potential opposing palfty.3 Open Records Decision No. 555 (1990); see Open

* Among other examples, this office has concluded that litigation was reasonably anticipated where the
opposing party took the following objective steps toward litigation: (1) filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); (2) hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and (3) threatened to sue on several occasions and hired an attorney, see

Open Records Decision No. 288 (1981).

¢
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Records Decision No. 518 at 5 (1989) (litigation must be “realistically contemplated”). On
the other hand, this office has determined that if an individual publicly threatens to bring suit
against a governmental body, but does not actually take objective steps toward filing suit,
litigation is not reasonably anticipated. See Open Records Decision No. 331 (1982).

You state the information you have marked relates to reasonably anticipated litigation to
which the city “should be considered a party.” You state the board of another governmental
body has voted to proceed with eminent domain litigation but the city must approve this
litigation pursuant to section 452.059(b) of the Transportation Code. Trans. Code § 452.059.
However, you have not explained how the city is a party to this litigation. See Gov’t Code
§ 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that predecessor to
section 552.103 only applies when governmental body is party to litigation). In such a
" situation, we require an affirmative representation from the governmental body with the
litigation interest that the governmental body wants the information at issue withheld from
disclosure under section 552.103. However, you have not provided this office with such a
representation. Accordingly, we conclude none of the infonnation at issue may be withheld

under section 552.103.

Section 552.107(1) protects information coming within the attorney-client privilege. When
asserting the attorney-client privilege, a governmental body has the burden of providing the
necessary facts to demonstrate the elements of the privilege in order to withhold the
information at issue. Open Records Decision No. 676 at 6-7 (2002). First, a governmental
body must demonstrate that the information constitutes or documents a communication. /d.
at 7. Second, the communication must have been made “for the purpose of facilitating the
rendition of professional legal services” to the client governmental body. TEX. R.
BEVID. 503(b)(1). The privilege does not apply when an attorney or representative is involved
in some capacity other than that of providing or facilitating professional legal services to the
client governmental body. In re Tex. Farmers Ins. Exch., 990 S'W.2d 337, 340 (Tex.
App.—Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply if attorney
acting in a capacity other than that of attorney). Third, the privilege applies only to
communications between or among clients, client representatives, lawyers, and lawyer
representatives, and a lawyer representing another party in a pending action and concerning
a matter of common interest therein. TEX. R. EvID. 503(b)(1). Thus, a governmental body
must inform this office of the identities and capacities of the individuals to whom each
communication at issue has been made. Lastly, the attorney-client privilege applies only to
a confidential communication, id. 503(b)(1), meaning it was “not intended to be disclosed
to third persons other than those to whom disclosure is made in furtherance of the rendition
of professional legal services to the client or those reasonably necessary for the transmission
of the communication.” 7d. 503(a)(5).

. Whether a communication meets this definition depends on the intent of the parties involved
at the time the information was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184
(Tex. App.—Waco 1997, no pet.). Moreover, because the client may elect to waive the
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privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contamed therein).

You state most of the information you have marked was communicated between the city’s

attorneys and city representatives. You state one of the communications at issue 1s between.
the city and an attorney for the Atmos Cities Steering Committee (“ACSC”), of which the
city pays to be a member. We understand the ACSC has common interests with the city
regarding the information at issue. See generally Tex. R. Evid. 503(b)(1)(c) (discussing
privilege among parties “concerning a matter of common interest”); see also In re

Auclair, 961 F.2d 65,69 (5th Cir. 1992) (citing Hodges, Grant & Kaufmiann v. United States ~
Government, 768 F.2d 719, 721 (5th Cir. 1985)) (attorney-client privilege not waived if
privileged communication 1s shared with third person who has common legal interest with
respect to subject matter of communication). You further state the communications were
made to facilitate the rendition of legal advice to the city. You state these communications
were intended to be confidential and have remained confidential. Based on your
representations and our review, we conclude that the city may withhold the information you
have marked under section 552.107 of the Government Code.

" Section 552.111 of the Government Code excepts from disclosure “an interagency or

intraagency memorandum or letter that would not be available by law to a party in litigation
with the agency.” Gov’t Code § 552.111. This exception encompasses the deliberative
process privilege. See Open Records Decision No. 615 at 2 (1993). The purpose of
section 552.111 is to protect advice, opinion, and recommendation in the decisional process
and to encourage open and frank discussion in the deliberative process. See Austin v. City.
of San Antomnio, 630 S.W.2d 391, 394 (Tex. App.—San Antonio 1982, no writ); Open
Records Decision No. 538 at 1-2 (1990). In ORD 615, this office re-examined the statutory

'~ predecessor to section 552.111 in light of the decision in Texas Department of Public Safety

v. Gilbreath, 842 S.W.2d 408 (Tex. App.—Austin 1992, no writ). We determined that
section 552.111 excepts from disclosure only those internal communications that consist of
advice, recommendations, opinions, and other material reflecting the policymaking processes
of the governmental body. See ORD 615 at 5. A governmental body’s policymaking
functions do not encompass routine internal administrative or personnel matters, and
disclosure of information about such matters will not inhibit free discussion of policy issues
among agency personnel. Id.; see also City of Garland v. The Dallas Morning News, 22
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related
communications that did not involve policymaking). A governmental body’s policymaking
functions.do include administrative and personnel matters of broad scope that affect the
governmental body’s policy mission. See Open Records Decision No. 631 at 3 (1995).
Moreover, section 552.111 does not protect facts and written observations of facts and events
that are severable from advice, opinions, and recommendations. See ORD 615 at5. Butif
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factual information is so inextricably intertwined with material involving advice, opinion,
or recommendation as to make severance of the factual data impractical, the factual
information alsc may be withheld under section 552.111. See Open Records Decision

No. 313 at 3 (1982).

You state the information you have marked constitutes interagency and intra-agency
communications that fall under the deliberative process privilege. However, you have failed
to explain how the information you have marked consists of advice, recommendations, and
opinions that reflect the policymaking processes of the city. Accordingly, the city may not
withhold the information you have marked under section 552.111 of the Government Code.

You claim a portion of the remaining information, which you have marked, is excepted from

" disclosure under section 552.114 of the Government Code, which excepts from disclosure ™~

student records “at an educational institution funded wholly or partly by state revenue.”
Gov’t Code § 552.114(a). FERPA governs the availability of student records held by
educational institutions or agencies receiving federal funds. These provisions only apply to
student records in the custody of educational institutions and to records directly transferred
from the educational institution to the third party. 34 C.F.R. § 99.33(a)(2). The city, which
maintains the information at issue, is not an educational institution. See Open Records
Decision No. 309 at 3 (1983) (City of Fort Worth is not an “educational agency” within
FERPA). You do not assert, nor does it appear from our review, that the city received the
marked information directly from the educational institution at issue. In addition, the
information at issue indicates it is a request for proposals, not an education record.
Therefore, the city has not established that section 552.114 and FERPA are applicable to the
information at issue, and the city may not withhold the information on those grounds.

In summary, the city may withhold the information we have marked under section 552.101
of the Government Code in conjunction with the common-law informer’s privilege. To the
extent the primary source of water is not a sole-source aquifer and the individual customers
at issue made written requests for the confidentiality of their information prior to the city’s
receipt of this request for information, the city must withhold the addresses we have marked
under section 552.101 of the Government Code in conjunction with section 182.052 of the
Utilities Code. The city may withhold the information it has marked under section 552.107
of the Government Code. The remaining responsive information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http:/www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
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- at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of

the Attorney General, toll free, at (888) 672-6787.

Sincerely,
Jennifer Burnett

Assistant Attorney General
Open Records Division

JB/dls 00000
Ref: ID# 394884
Enc. Submitted documents

c: Requestor
(w/o enclosures)

Mr. Gerrit K. Spieker

c/o Ms. Jenny Gravley

Taylor Olson Adkins Sralla Elam, L.L.P.
6000 Western Place, Suite 200

Fort Worth, Texas 76107-4654




