
November 9, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Lisa M. Nieman 
Assistant General Counsel 
Texas Department of State Health Services 
P.O. Box 149347 
Austin, Texas 78714-9347 

Dear Ms. Nieman: 

0R2010-14915A 

TIns office issued Open Records Letter No. 2010-14915 (2010) on September 30, 2010 to 
the Texas Department of State Health Services (the "department"). In that ruling we 
determined, among other things, that because Gounnet Cuisine, Inc. ("GCl") did not submit 
comments to this office explaining why its requested information should not be released, we 
had no basis to withhold the information. We therefore ordered the release of GCl's 
information. However, GCl represents to tIns office that the notice sent by the department 
to GCl was mailed to an inconect address. GCl asserts it did not receive notice of the 
request for information and its opportU1nty to submit comments to this office prior to the 
issuance of Open Records Letter No. 2010-14915. GCl has submitted comments explaining 
why its information should not be released and has asked this office to reconsider Open 
Records Letter No. 2010-14915. We have considered GCl's request and will reconsider the 
previously issued ruling. Consequently, this decision serves as the conect ruling and is a 
substitute for the decision issued on September 30, 2010. See generally Gov't Code 552.011 
(providing that Office of Attorney General may issue decision to maintain uniformity in 
application, operation, and interpretation of Public Infonnation Act (the "Act")). 

You ask whether certain information is subj ect to required public disclosure under the Act, 
chapter 552 ofthe Government Code. Your request was assigned ID# 404490 (DSHS File 
No. 17708-2010). 

The department received a request for the five most recent finalized complaint investigation 
reports for food manufacturers considered "high risk" or "high priority." You state the 
department has released some of the requested infonnation. You claim a portion of the 
submitted information is excepted from disclosure under section 552.101 of the GovenIDlent 
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Code. You also state release of some of the submitted information may implicate the 
proprietary interests of third parties. Accordingly, you state, and provide documentation 
showing, you notified Chau Gwan, hlC. d/b/a Asia World Market ("Chau Gwan"); Gourmet 
Cuisine, Inc. ("GCl"); hlstantwhip Dallas, hlC. ("Instatwhip"); Lobo Tortilla Factory, hlC. 
("Lobo"); and United Supermarkets, L.L.C. ("United") ofthe request for information and of 
their right to submit arguments to tIns office as to why the submitted information should not 
be released. See id. § 552.305(d); see also Open Records Decision No. 542 (1990) (statutory 
predecessor to section 552.305 pennits govemmental body to rely on interested third party 
to raise and explain applicability of exception in the Act in certain circumstances). We have 
received comments from GCl. We have considered the submitted arguments and reviewed 
the submitted information. 

Initially, we note that an interested third party is allowed ten business days after the date of 
its receipt ofthe govennnental body's notice under section 552.305(d) to submit its reasons, 
if any, as to whyinfOlmation relating to that party should be withheld from public disclosure. 
See Gov't Code § 552.305( d)(2)(B). As ofthe date ofthis letter, this office has not received 
c01)1ments from Chau Gwan, Instantwlnp, Lobo, or United explaining why their submitted 
information should not be released. Therefore, we have no basis to conclude that these t1nrd 
parties have a protected proprietary interest in the submitted information. See id. § 552.110; 
Open Records Decision Nos. 661 at 5-6 (1999) (to prevent disclosure of commercial or 
financial information, party must show by specific factual evidence, not conclusory or 
generalized allegations, that release of requested infonnation would cause that pruiy 
substantial competitive harm), 552 at 5 (1990) (party must establish prima facie case that 
infonnation is trade secret), 542 at 3. Accordingly, the department may not withhold any 
portion of the submitted infonnation based upon the proprietary interests of Chau Gwan, 
Instantwhip, Lobo, or United. 

Section 552.101 of the Govemment Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutOlY, or by judicial decision." Gov't 
Code § 552.101. The section encompasses the common law informer's privilege, wInch has 
long been recognized by Texas cOUlis. See Aguilar v. State, 444 S.W.2d 935, 937 (Tex. 
Crim. App. 1969); Hawthorne v. State, 10 S.W.2d 724, 725 (Tex. Crim. App. 1.928). The 
informer's privilege protects :£i.-om disclosure the identities of persons who report activities 
over which the govemmental body has criminal or quasi-criminal law-enforcement authority, 
provided that the subject ofthe information does not already know the infonner's identity. 
Open Records Decision Nos. 515 at 3 (1988),208 at 1-2 (1978). The informer's privilege 
protects the identities of individuals who report violations of statutes to the police or similar 
law-enforcement agencies, as well as those who report violations of statutes with civil or 
criminal penalties to "adm:iJ.nstrative officials having a duty of inspection or of law 
enforcement within their particular spheres." Open Records Decision No. 279 at 2 (1981) 
(citing Wigmore, Evidence, § 2374, at 767 (McNaughton rev. ed. 1961)). The repOli must 
be of a violation of a criminal or civil statute. See Open Records Decision Nos. 582 at 2 
(1990),515 at 4-5 (1988). 
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You state a portion of the submitted infonnation consists of the identifying infonnation of 
an individual who reported possible violations ofthe Texas Food, Drug, and Cosmetic Act 
to department employees charged with its enforcement. See Health and Safety Code 
§§ 12.018,401.063 .. We understand the alleged violations can)' administrative, civil, and 
criminal penalties. See id. § 431.021. Based on your representations and our review of the 
infonnation at issue, we conclude the department may withhold the infonnation we have 
marked lUlder section 552.101 of the Goven11l1ent Code in cO~ljunction with the infonner's 
privilege. 

We will now address GCl's arguments against disclosure under section 552.110 of the 
Govemment Code. Section 552.110 protects: (1) trade secrets, and (2) commercial or 
financial infonnation, the disclosure of which would cause substantial competitive haml to 
the person from whom the infonnation was obtained. Gov't Code § 552.110(a), (b). 
Section 552.110(a) protects the proprietary interests of private parties by excepting from 
disclosure trade secrets obtained from a person and privileged or confidential by statute or 
judicial decision. See id. § 552.110(a). A "trade secret" 

may consist of any fonnula, pattem, device or compilation of infonnation 
which is used in one's business, and which gives [one] an opportunity to 
obtain an advantage over competitors who do not know or use it. It may be 
a fonnula for a chemical compound, a process of manufacturing, treating or 
preserving materials, a pattem for a machine or other device, or a list of 
customers. It differs from other secret infonnation in a business ... in that 
it is not simply infonnation as to single or ephemeral events in the conduct 
of the business, as, for example the amount or other tenns of a secret bid for 
a contract or the salary of certain employees. . . . A trade secret is a process 
or device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as, for example, a machine or fonnula for 
the production of an article. It may, however, relate to the sale of goods or 
to other operations in the business, such as a code for detennining discounts, 
rebates or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF' TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980), 232 (1979), 217 
(1978). 

There are six factors to be assessed in detennining whether infonnation qualifies as a trade 
secret: 

(1) the extent to which the infonnation is known outside of [the company's] 
business; 



Ms. Lisa M. Nieman - Page 4 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [the company] to guard the secrecyofthe 
information; 

(4) the value ofthe infonnation to [the company] and to [its] competitors; 

(5) the amount of effort or money expended by [ the company] in developing 
the information; and 

(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. This office must accept 
a claim that information subj ect to the Act is excepted as a trade secret if a prima facie case 
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw. 
Open Records Decision No. 552 at 2 (1990). However, we cannot conclude that 
section 552.110(a) is applicable unless it has been shown that the information meets the 
definition of a trade secret and the necessary factors have been demonstrated to establish a 
trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.11 O(b) protects "[ c ]ommercial or financial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release ofthe information at issue. !d. § 552.110(b); ORD 661. 

Having considered GCl's arguments under section 552.11 O(a), we determine that GCl has 
made a prima facie case that some of its customer information is protected as trade secret 
infonnation. We note, however, GCl publishes the identity of one of its customers on its 
website. In light of GCl's own pUblication ofthis information, we cannot conclude that the 
identity ofthis published customer qualifies as a trade secret. Furthermore, GCl has failed 
to demonstrate that any pOliion of its remaining information constitutes a trade secret. 
Accordingly, the department must only withhold the infonnation we have marked pursuant 
to section 552.110(a) of the Government Code. We determine that no pOliion of GCl's 
remaining information is excepted from disclosure under section 552.110(a). 

Upon review ofGCI' s arguments under section 552.11 O(b), we find that GCl has established 
that some of its manufacturing infonnation, which we have marked, constitutes commercial 
or financial infonnation, the release of which would cause the company substantial 
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competitive injury. Therefore, the departmenf must withhold the information we have 
marked under section 552.11 O(b) of the Government Code. However, we find that GCl has 
made only conclusory allegations that the release of any of its remaining infonnation would 
result in substantial damage to the company's competitive position. Thus, GCl has not 
demonstrated that substantial competitive injury would result from the release of any of its 
remaining information at issue. See Open Records Decision Nos. 661 (for information to be 
withheld under commercial or financial information prong of section 552.110, business must 
show by specific factual evidence that substantial competitive injury would result from 
release of particular information at issue), 509 at 5 (1988) (because costs, bid specifications, 
and circumstances would change for future contracts, assertion that release of bid proposal 
might give competitor unfair advantage on future contracts is too speculative). Accordingly, 
none of GCl' s remaining information may be withheld lmder section 552.11 O(b). 

We note some of the remaining information consists of personal e-mail addresses subject to 
section 552.137 of the Government Code.! Section 552.137 excepts from disclosure "an 
e-mail address of a member ofthe public that is provided for the purpose of communicating 
electronically with a governmental body," lmless the member of the public consents to its 
release or the e-mail address is of a type specifically excluded by subsection ( c). See Gov't 
Code § 552.137(a)-(c). The e-mail addresses at issue are not a type specifically excluded by 
section 552.l37(c). Accordingly, the department must withhold the e-mail addresses we 
have marked under section 552.137 ofthe Government Code, lmless the owners ofthe e-mail 
addresses have affirmatively consented to their disclosure.2 

In summary, the department may withhold the infonnation we have marked under 
section 552.101 of the Government Code in conjunction with the infonner's privilege. The 
department must withhold the information we have marked under section 552.110 of the 
Government Code. The department must withhold the e-mail addresses we have marked 
under section 552.137 of the Government Code, unless the owners ofthe e-mail addresses 
have affirmatively consented to their disclosure. The remaining information must be 
released. 

TIns letter ruling is limited to the particular information at issue in tIns request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

lThe Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 

2We note this office recently issued Open Records Decision No. 684 (2009), a previous detemrination 
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail 
address of a member of the public under section 552.137 of the Govel111nent Code, witllout the necessity of 
requesting an attorney general decision. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information lmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

l~1lJ!-a« 
Assistant Attorney General 
Open Records Division 

JLldis 

Ref: ID# 404490 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Harry J. Martin, Jr. 
General Counsel 
la Madeleine 
12201 Merit Drive, Suite 900 
Dallas, Texas 75251 
(w/o enclosures) 

Mr. Rodney Vaden 
Instantwhip Dallas, Inc. 
210 Oregon Avenue 
Dallas, Texas 75203 
(w/o enclosures) 

Lobo Tortilla Factory, Inc. 
7777 Hines Place 
Dallas, Texas 75235 
(w/o enclosures) 

Mr. Gnatt Bumstead 
United Supermarkets, LLC 
4 West Wilson 
Borger, Texas 79007 
(w/o enclosures) 

Mr. Eric Chen 
Chau Gwan, Inc. 
240 Legacy Drive, Suite 200 
Plano, Texas 75023 
(w/o enclosures) 


