
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

October 1, 2010 

Mr. Eric Bentley 
University of Houston System 
311 East Cull'en Building 
Houston, Texas 77204-2028 

Dear Mr. Bentley: 

.. ; 

0R2010-14978 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 396057. 

The University ofHoustori System (the "system") received a request for contracts pertaining 
to the athletic department. You state you have released some infonnation. Although you 
take no position on release of the remaining requested information, you explain that the 
submitted infolmation may contain third parties 'proprietary information subj ect to exception 
under the Act. Accordingly, you have notified Louisiana Tech, Texas Christian University . . 
("TCU"), Georgetown University Athletic Department ("Georgetown"), Houston Baptist 
University ("HBU"), Oral .Roberts University ("Oral ,Roberts"), Coca Cola Enterprises 
("Coca Cola"), Intemati~nal sports Properties,hic. ("IS}:>"), Nike, Inc. ("Nike"), and 
Paciolan, Inc. ("Paciolan") of this request fot information and of their right to submit 
arguments to this office as to why the submitted information should not be released. See 
Gov't Code § 552.305( d); Open Records Decision No. 542 (1990) (statutory predecessor to 
section 552.305 pennitted govenunental body to rely on interested third party to raise and 
explain applic,ability of exception to disclosure under certain circumstances). You also 
notified Texas A&M-Corpus Christi, The Ulliversity of Texas at San Antonio ("UTSA"), 
The University of Texas at Arlington ("UTA"), and Lamar University ("Lamar"). See Gov't 
Code § 552.304 (interested third party may submit written comments regarding availability 
of requested infonnation). We have reviewed the submitted information. We have 
considered comments received from Paciolan. 
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We note that an interested third pmiy is allowed ten business days after the date of its receipt 
of the governmental body's notice to submit its reasons, if any, as to why infonnation 
relating to thatpmiy should not be released. Gov't Code § 552.305(d)(2)(B). As ofthe date 
of this decision, we have not received any cOlTespondence from Louisiana Tech, TCU, 
Georgetown, HBU, Oral Roberts, Coca Cola, ISP, or Nike. Thus, these private parties have 
not demonstrated that they have a protected proprietary interest in any of the submitted 
infonnation.See id. § 552.1l0(a)-(b); Open Records Decision Nos. 661 at 5-6 (1999) (to 
prevent disclosme of commercial or finmlcial information, pmiy must show by specific 
factual evidence, not conclusory or generalized allegations, that release of requested 
infOlmation would cause that party substantial competitive hann), 552 at 5 (1990) (party 
must establish prima facie case that infol111ation is trade secret), 542 at 3 (1990). 
Accordingly, Jhe system may not withhold the submitted infOlmation on the basis of any 
proprietary interest these companies have in the infonnation. 

We note that, as of the date of this letter, this office has not received COlmnents from Texas 
A&M-Corpus Chdsti, UTSA, UTA or Lamar. Therefore, the system may not withhold i:my 
ofthe submitted infOlmation based upon the interests of these govel11mental bodies. 

Paciolan argu~s that its infonnation is subject to a confidentiality agreement. We note that 
infonnation is not confidential under the Act simply because the pmiy sUbmitting the 
infonnation anticipates or requests that it be kept confidential. See Indus. Found. v. Tex. 
Indus. Accident Ed., 540 S.W.2d 668,677 (Tex. 1976). In other words, a governmental body 
cannot, through an agreement or contract, overrule or repeal provisions of the Act. See 
Attol11ey General Opinion JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) 
("[T]he obligations of a govermnental body lmder [the predecessor to the Act] cannot be 
compromised simply be its decision to enter into a contract."), 203 at 1 (1978) (mere 
expectation of confidentiality byperson supplying infonnation does not satisfy requirements 
of statutory predecessor to section 552.110). Consequently, lmless the infonnation at issue 
comes within an exception to disclosure, it must be released, notwithstanding any 
expectation or agreement to the contrary. 

Paciolan seeks to withhold its information under section 552.110 ofthe Govenllnent Code. 
Section 552.110 ofthe Govenllnent Code protects the proprietary interests of private parties 
with respect to two types of infonnation: (1) "[ a] trade secret obtained fl.-om a person mld 
privileged or confidential by statute or judicial decision" and (2) "[ c] onunercial or financial 
infol111ation for which it is demonstrated based on specific factual evidence that disclosme 
would cause substantial competitive haml to the person from whom the infonnation was 
obtained." Gov't Code § 552.110(a)-(b). 

The Texas Supreme Court has adopted the definition of a "trade secret" from section 757 of 
the Restatement of Torts, which holds a "trade secret" to be: 
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any fonnula, pattern, device or compilation of infonnation which is used in 
one's:business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a fonnula for a 
chemical compolllld, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret infonnation in a business ... in that it is not simply 
infonnation as to a single or ephemeral event in the conduct of the business 
.... A trade secret is a process or device for continuous use in the operation 
ofthe,business .... [It may] relate to the sale of goods or to other operations 
in the business, such as a code for detennining discounts, rebates or other 
concessions in a price list or catalogue, or a list of specialized customers, or 
a method ofbooldceeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 763, 776 (Tex. 1958). This office will accept a private person's claim for exception 
as valid lllld~r section 552.110(a) if the person establishes a prima facie case for the 
exception and no one submits an argument that rebuts the claim as a matter of law. 1 Open 
Records Deqision No. 552 at 5-6 (1990). However, we cmmot conclude tha1, 
section 552.11 O( a) is applicable unless the party claiming this exception has shown that the 
infonnation at issue meets the definition of a trade secret and has demonstrated the necessary 
factors to establish a trade secret claim. See Open Records Decision No. 402 (1983). 

Section 552.11 O(b) excepts from disclosure "[ c ]ommercial or financial infOlmation for which 
it is demonstrated based on specific factual evidence that disclosure would cause substmltial 
competitive hann to the person from whom the infornlation was obtained." Gov't Code 
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the infonnation at issue. See Open Records Decision No. 661 at 5-6 
(1999). 

'The R~statement of Torts lists the following six factors as indicia of whether information constitutes 
a trade secret: ", 

(1) the 'extent to which the infolTIlation is lmown outside of [the company]; 
(2) the extent to which it is known by employees and others involved in [the company's] 
business; 
(3) the ~xtent ofmeasmes taken by [the company] to guard the secrecy of the infolTImtion; 
(4) the value of the infolTIlation to [the company] and [its] competitors; 
(5) the ainolUlt of effort or money expended by [the company] in developing the infonnation; 
(6) the ease or difficulty with which the information could be properly acquired or duplicated 
by others . 

. , 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982),255 at 2 (1980). 
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Paciolan claims portions of its infonnation are excepted from disclosure lmder 
section 552.110. However, after reviewing the infol11lation at issue and Paciolan's 
arguments, we detennine that Paciolan has failed to demonstrate that any portion of the 
information meets the definition of a trade secret, nor has it demonstrated the necessary 
factors to establish a trade secret claim for this infOlmation. We note that pricing 
infOlmation pertaining to a paliicular contract is generally not a trade secret because it is 
"simply infonnation as to single or ephemeral events in the conduct of business," rather than 
"a process or device for continuous use in the operation ofthe business." See Restatement 
ofTOlis § 757 cmt. b (1939); Huffines, 314 S.W.2d at 776; Open Records Decision Nos. 319 
at 3 (1982), 306 at 3 (1982). Accordingly, no portion of the infonnation at issue may be 
withheld under section 552.110(a). 

Paciolan also ·seeks to withhold its infol11lation lmder section 552.11 O(b) ofthe Govenllnent 
Code. However, we find that Paciolan has made only conclusory allegations that release of 
the submittedinfOlTIlation would cause the COmpallY substalltial competitive injury, and has 
provided no' specific factual or evidentiary showing to support such allegations. 
Furthel111ore, the infol1l1ation pertains to the prices Paciolan charges the system for its 
services. This office considers the prices charged in govel111nent contract awards to be a 
matter of strong public interest; thus, the pricing infOlmation of a winning bidder is generally 
not excepted under section 552.110(b). See Open Records Decision No. 514 (1988) (public 
has interest in knowing prices charged by govenllnent contractors); see generally Freedom 
of Infol111atio.n Act Guide & Privacy Act" Overview, 219 (2000) (federal cases applying 
analogous Freedom of Infol1l1ation Act reasoning that disclosure of prices charged 
goven11l1ent is a cost of doing business with govemment). Accordingly, the system may not 
withhold any;ofthe submitted infomlation under section 552.110(b). 

We note the s~lbmitted infonnation contains insurance policy numbers. Section 552.136(b) 
of the Govel11ment Code states that "[nJotwithstanding ally other provision of [the Act]" a 
credit card, dybit card, charge card, or access device number that is collected, assembled, or 
maintained by or for a goven111lental body is confidential." Gov't Code § 552.136(b). This 
office has detel11lined that insurance policy numbers are access device numbers for purposes 
of section 552.136. See id. § 552.136(a) (defining "access device"). Therefore, the system 
must withhold the insurance policy nmnbers we have marked Pl11"suant to section 552.136 
of the Govenllnent Code.2 The remaining infonnation must be released. 

This letter rul~ng is limited to the particular infonnation at issue in this request and limited 
to the facts a~: presented t6 us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infol11lation or any other circumstances. 

2We note that tIlls office recently issued Open Records Decision No. 684 (2009), a previous 
detemrination to:all governmental bodies authorizing them to withhold ten categories ofinforl11ation, including 
insurance policY munbers under section 552.136 without the necessity of requesting an attorney general 
decision. 
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This· mling triggers impoliant deadlines regarding the rights and responsibilities of the 
govemmental body and of the requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attol11ey General's Open Govemment Hotline, toll fi"ee, 
at (877) 673-:6839. Questions conceming the allowable charges for providing public 
information lmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

Since~ 

Chris Schulz 
Assistant Attol11ey General 
Open Record~ Division 

f . 
CSlem 

Ref: ID# 396057 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Tim Fitzpatrick 
Director of Athletics 
Texas A&M Corpus Christi 
6300 Ocean Drive Unit 5719 
Corpus Christi, Texas 78412 
(w/o enclosures) 

Mr. Clu"is Del Conte 
Director of Athletics 
TCU· 
Depar:tment of Intercollegiate 
Athletics 
TCU Box 297620 
Fort Worth, Texas 76129 
(w/o enclosures) 

Mr. Bruce Van De Vel de 
Director of Athletics 
Louisana Tech Athletics 
P.O. Box 3046 
Ruston, Louisiana 71272 
(w/o enclosures) 

Ms. LyrU1 Hickey 
Assistant VPIDirector of Athletics 
University of Texas San Antonio 
Physical Education Building 
One UTSA Circle 
San Antonio, Texas 78249-0691 
(w/o enclosures) 
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Mr. Lee Reed 
Director of Athletics 
Georgetown University Athletic 
Depmiment 
McDonough Arena 
Washington, District of Columbia 
20057 
(w/o enclosures) 

Mr. Mike Calier 
Direct,or of Athletics 
Oral Robelis University 
7777 South Lewis Avenue 
Tulsa, Oklahoma 74171 
(w/o enclosures) 

Mr. Pete Carlon 
Director of Athletics 
C.R. Gilstrap Athletic Center 
1309 West Mitchell Street 
Arlington, Texas 76019-0079 
(w/o enclosures) 

Mr. Dan Banett 
Senior: Vice President 
International SpOlis PropeIiies, Inc. 
540 Nplih Trade Street 
Winston-Salem, Nolih Carolina 271 0 1 
(w/o eIlclosures) 

Mr. Tim Thompson 
Nike hIC. 
One B.owennan Drive 
BeaveIion, Oregon 97005-6453 
(w/o e!lclosures) 

Mr. Steve Moniaci 
Director of Athletics 
Houston Baptist University 
7502 Fondren Road 
Houston, Texas 77074 
(w/o enclosures) 

Mr. Lany Tidwell 
hIterim Athletics Director 
Lamar University 
211 Redbird Lane 
BealUlIont, Texas 77710 
(w/o enclosures) 

Mr. Don Smith 
Director of Marketing Assests - Education 
C/O Marcia Cm1Ies 
Education Channel AccolUlt Executive 
Coca Cola Enterprises 
Houston Coca-Cola Bottling Company 
2800 Bissonnet 
Houston, Texas 77005 
(w/o enclosures) 

Mr. Neal Talmadge 
General Mmlager 
hIternational Spolis Propeliies, Inc. 
3100 Cullen Boulevard, Suite 2004 
Houston, Texas 77204 
(w/o enclosures) 

Ms. Lisa Walker 
Paciolan 
5171 California Avenue, Suite 200 
h-vine, California 92617 
(w/o enclosures) 


