
October 5,2010 

Ms. Peggy Rudd 
Director and Librarian 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

"".:' 

Texas State Library and Arc:hives COlIDllissi6i1. 
P.O. Box 12927' " 
Austin, Texas 78711-29?-7, ,! 

Dear Ms. Rudd: 

" , 
-'.1., 

0R2010-15126 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 395810. 

The Texas State Library and Archives Commission (the "cOlIDnission") received a request 
for infonnation from the General Counsel's execution files from fonner governor George W. 
Bush's admin;istration pertaining to three named lndividuals. You explain the requestor has 

-, ~ . .'. . 
agreed to the, redaction of some of the' respbnsive information and state some of the 
remaining re~ponsive infonnation will be il\~de available to the tequestor. 1 You state the 
Office of the Oovernor (the '~gQvernQr'.') seeks tp \yit~lhofd thes11bmitted infonnation under 
sections 552.107 and 552.11 r cifthe G6vemment Code.2 'We llave also received arguments 
from the governor. See Gov't Code>§§552.304 (ithe~'ested pmiy may submit conunents 
stating why irifornlation should or should not be released). We have considered the claimed 
exceptions mld reviewed the submitted infornlatiol1. 

Iyou assert the requestor has agreed to the redaction of information under section 552.101 of the 
Govermllent Code in conjlU1ction with connnon-law privacy; section 508.313 of the Govennnent Code; 
section 611.002 Mthe Health and Safety Code; section 159.002 of the Occupations Code; section 552.111 of 
the Govennnent Code (for drafts of press releases that were released in [mal form); and section 552.137 of the 
Govenmlent Code. See Gov't Code § 552.222 (governmental body may ask requestor to clarify or narrow 
scope of request). 

2 AlthOlfgh the governor raises section 552. iOl.Qftl~e Govermnent Code in conjunction with rule 503 
of the Texas Rules of Evidence, this office has concluded section 552.101 does not encompass discovery 
privileges. See Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). 

, 
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Section 552.107(1) of the Government Code protects infonnation that comes within the 
attorney-clierit privilege. When asse1iing the attorney-client privilege, a govennnental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the infolmation at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a govennllental body must demonstrate the infOlmation constitutes or 
documents a cOlmnunication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
govennnental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an 
attorney or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client govennnental body. See In re Tex. 
Farmers Ins. Exch., 990 S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig; proceeding) 
(attorney-client privilege does not apply if attorney acting in capacity other than that of 
attomey). Govennnental attorneys often act in capacities other than that of professional legal 
counsel, such as adniinistrators, investigators, or mmiagers. Thus, the mere fact that a 
cOlmmmication involves an attol1ley for the govel1lment does not demonstrate this element. 
Third, the pl~ivilege applies only to cOlmnunications between or among clients, client 
representativ~s, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1)(A)-(E). 
Thus, a goveqllnental body must infornl this office of the identities and capacities of the 
individuals to;whom each connmmication at issue has been made. Lastly, the attomey-client 
privilege appUes only to a confidential connnunication, id. 503(b)(1), meaning it was "not 
intended to b~ disclosed to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary foJ;' the transmission of the commlmication." Id. 503(a)(5). Whether a 
cOlmmmication meets this definition depends on the intent ofthe pmiies involved at the time 
the infomlatibn was cOlmmmicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at Finy time, a govennnental body must explain the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
communicatiqn that is demonstrated to be protected by the attomey-client privilege lmless 
otherwise waived by the govenmlental body. See Huie v. DeShazo, 922 S.W.2d 920,923 
(Tex. 1996) (privilege extends to entire connnunication, including facts contained therein). 

The govemo~, claims the submitted infonnation is excepted from disclosure lmder the 
attomey-cliel~t privilege. The govel1lor asserts the information at issue consists of 
confidential c\)lllmunications between the general counsel and the govemor that were made 
in ['urtherance,ofthe rendition of professional legal services to the govel1l0r. The govemor 
also asserts th~se cOlmnunications were intended to be and have remained confidential. All 
pmiies to the QOlmmmications are identified. Based on your representations and our review 
of the infonnation at issue, we conclude the submitted infolmation may be withheld under 
section 552.107(1).3 

3 As om ruling is dispositive, we need not address the remaining arglmlent against disclosme. 
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This letter mling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this mling must not be relie~ upon as a previous 
detel111ination regarding any other infol111ation or any other circlU1lstances. 

TIlls mling t6ggers impOliant deadlines regarding the rights and responsibilities of the 
govel11mental body and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit om website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Open Govennnent Hotline, toll free, 
at (877) 673~·6839. Questions conceming the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sincerely, 

IT a;rl1u\ft f blvl w. ~ 
Tamara H. Holland 
Assistant Atttilmey General 
Open Records Division 

TLH/em 

Ref: ID# 395810 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Chelsea T. Buchholtz 
Assistant General Counsel 
Officeiofthe Govemor 
P.O. ~ox 12428 
Austin, TX 78711 


