GREG ABBOTT

October 6, 2010

Mr. John Ferguson

Assistant General Counsel

Texas Department of Public Safety
P.O. Box 4087

Austin, Texas 78773-0001-, . ... -

OR2010-15239

Dear Mr. Ferguson:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 395965 (ORA #10-1630).

The Texas Department of Public Safety (the “department™) received a request for all
information pertaining to a specified fatal accident. You state that you have released some
of the requested information. You claim that portions of the submitted information are
excepted from disclosure under sections 552.101, 552.108, and 552.130 of the Government
Code. We have considered the exceptions-you claim and reviewed the submitted
representative sample of information. ., . o
Initially, we must address the department’s obligations under the Act. Section 552.301
describes the procedural obligations placed on a governmental body that receives a written
request for information it wishes to withhold. Pursuant to section 552.301(b) of the
Government Code, the governmental body must request a ruling from this office and state
the exceptions to disclosure that apply within ten business days after receiving the request.

: 'We assume that the representative sample of records submitted to this office is truly representative

of the requested tecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office. T
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See Gov’t Code § 552.301(b). The department states it received the request for information
on July 19, 2010. Accordingly, the department’s ten-business-day deadline was August 2,
2010. Although the department’s request for aruling and claim under section 552.108 of the
Government Code were timely submitted to this office, the department did not raise its
claims under sections 552.101 and 552.130 of the Government Code until August 5, 2010.
Consequently, we find the department failed to comply with the procedural requirements of
section 552.301 with respect to its claims under sections 552.101 and 552.130 of the
Government Code.

Generally, a governmental body’s failure to comply with section 552.301 results in the
waiver of its claims under the exceptions at issue, unless the governmental body
demonstrates;a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no
writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); see also Open Records
Decision No. 630 (1994). Generally, a compelling reason to withhold information exists
where some other source of law makes the information confidential or where third party
interests are:at stake. Open Records Decision No. 150 at 2 (1977). Because
sections 552.101 and 552.130 of the Government Code can provide compelling reasons to
withhold information, we will consider the applicability of these exceptions, along with your
timely-raised:claim under section 552.108 of the Government Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information made confidential by other
statutes, such,as section 31306 of title 49 of the United States Code and section 382.405 of
title 49 of the Code of Federal Regulations. Section 31306 relates to alcohol and controlled
substances testing for operators of commercial motor vehicles and provides in relevant part:

(b) Testing program for operators of commercial motor vehicles. - (1)(A)

- In the interest of commercial motor vehicle safety, the Secretary of
Transportation shall prescribe regulations that establish a program requiring
motor carriers to conduct preemployment, reasonable suspicion, random, and
post-accident testing of operators of commercial motor vehicles for the use
of a controlled substance in violation of law or a United States Government
regulation and to conduct reasonable suspicion, random, and post-accident
testing of such operators for the use of alcohol in violation of law or a United
States:Government regulation. . . .

49 U.S.C. §;;31306(b)(1)(A). Section 31306(c) pertains to testing and laboratory
requirements and provides that
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[i]n carrying out subsection (b) of this section, the Secretary of Transportation
shall develop requirements that shall -

¢ (7) provide for the confidentiality of test results and medical
. information (except information about alcohol or a controlled
- substance) of employees, except that this clause does not
~ prevent the use of test results for the orderly imposition of
. appropriate sanctions under this section[.]

Id. § 31306(c)(7). Federal regulations clarify the extent to which test results pertaining to
operators of motor vehicles are confidential. Section 382.401 of title 49 of the Code of
Federal Regulations, titled “Retention of records,” requires employers to retain certain
records pertaining to alcohol and controlled substances testing. See 49 C.F.R. § 382.401.
Section 382.401 provides in part:

(a) General requirement. Each employer shall maintain records of’its alcohol
misuse and controlled substances use prevention programs as provided in this
section. Therecords shall be maintained in a secure location with controlled
access:

(b) Period of retention. Each employer shall maintain the records in
accordance with the following schedule:

(1) Five years. The following records shall be maintained for
+ a minimum of five years:

(1) Records of driver alcohol test results
indicating an alcohol concentration of 0.02 or

greater,

(i) Records of driver verified positive
controlled substances test results,

(iii) Documentation of refusals to take
required alcohol and/or controlled substances
tests,

(iv) Driver evaluation and referrals,

(v) Calibration documentation,
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(vi) Records related to the administration of
the alcohol and controlled substances testing
programs, and

(vii) A copy of each annual calendar year
summary required by § 382.403.

(2) Two years. Records related to the alcohol and controlled
- substances collection process (except calibration of evidential
~ breath testing devices).

(3) One year. Records of negative and canceled controlled
_ substances test results (as defined in part 40 of this title) and
~alcohol test results with a concentration of less than 0.02 shall
- be maintained for a minimum of one year.

(c) Types of records. The following specific types of records shall be
maintained. ‘“Documents generated” are documents that may have to be
prepared under a requirement of this part. If the record is required to be
prepared, it must be maintained.

5 (1) Records related to the collection process:

(ii)  Documents relating to the random
selection process;

(v) Documents generated in connection with
decisions to administer reasonable suspicion
alcohol or controlled substances tests; [and]

(vi) Documents generated in connection with
decisions on post-accident tests[.]

Id. § 382.401(a)-(c). Section 382.405 of'title 49 of the Code of Federal Regulations, titled
“Access to facilities and records,” provides in part:
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(a) Except as required by law or expressly authorized or required in this
section, no employer shall release driver information that is contained in
records required to be maintained under § 382.401.

(d) Each employer shall make available copies of all results for employer
alcohol and/or controlled substances testing conducted under this part and
any other information pertaining to the employer’s alcohol misuse and/or
controlled substances use prevention program, when requested by the
Secretary of Transportation, any DOT agency, or any State or local officials
with regulatory authority over the employer or any of its drivers.

(h) An employer shall release information regarding a driver’s records as
directed by the specific written consent ofthe driver authorizing release of the
information to an identified person. Release of such information by the
person receiving the information is permitted only in accordance with the
terms of the employee’s specific written consent as outlined in § 40.321(b)
of this title. '

Id. § 382.405(2), (d), (h). Section 382.405 also specifies other circumstances under which
an employer may release test results. See id. § 382.405(b)-(c), (e)-(g).

You have marked the information that you contend is governed by these federal laws. We
understand that the department obtained the information in question pursuant to its regulatory
authority under section 382.405 of title 49 of the Code of Federal Regulations. See
id. § 382.405(d). You do not indicate that any written consent has been given with respect
to further disclosure of the information in question. Having reviewed the information you
seek to withhold on this basis, we conclude that it is confidential under section 31306 of
title 49 of the United States Code and section 382.405 of title 49 of the Code of Federal
Regulations. :Therefore, the department must withhold the information you have marked
from the requestor under section 552.101 of the Government Code in conjunction with
section 31306 of title 49 of the United States Code and section 382.405 of title 49 of the
Code of Federal Regulations.

Section 552.101 also encompasses laws that make criminal history record information
(“CHRI”) confidential. CHRI generated by the National Crime Information Center or by the
Texas Crime Information Center is confidential under federal and state law. Title 28, part20
of the Code of Federal Regulations governs the release of CHRI that states obtain from the
federal government or other states. Open Records Decision No. 565 at 7 (1990). The federal
regulations allow each state to follow its individual law with respect to CHRI it generates.
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Id. Section 4]1.083 of the Government Code deems confidential CHRI that the department
maintains, except that department may disseminate this information in accordance with
chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id. § 411.089(b)(1). We note the statutory definition
of CHRI does not include driving record information. Seeid. § 411.082(2)(B). Accordingly,
the department must withhold the CHRI we marked under section 552.101 of the
Government Code in conjunction with chapter 411 of the Government Code and federal law.
However, none of the remaining information you seek to withhold under this exception
constitutes CHRI for purposes of chapter 411. Therefore, none of the remaining information
may be withheld under section 552.101 of the Government Code on that basis.

Section 552.108 of the Government Code excepts from disclosure “[i]nformation held by a
law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation,.or prosecution of crime[.]” Id. § 552.108(a)(1). A governmental body must
reasonably explain how and why section 552.108 is applicable to the information at issue.
Seeid. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You have marked
the information for which the department claims section 552.108(a)(1). We note that the
information you seek to withhold under 552.108(a)(1) includes a citation. Because a copy
of the citation'has been provided to the individual who was cited, we find that release of the
citation will not interfere with the detection, investigation, or prosecution of crime. See
Gov't Code § 552.108(a)(1). Therefore, the department may not withhold the citation, which
we have marked, under section 552.108(a)(1). Based on your representation that the
remaining information at issue pertains to a pending criminal case, we conclude that release
of the remaining information at issue would interfere with the detection, investigation, or
prosecution of crime. See Houston Chronicle Publ’g Co. v. City of Houston, 531
S.W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writ ref'd n.r.e. per curiam, 536
S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are present in active
cases). '

However, as you acknowledge, section 552.108 does not except from required public
disclosure “basic information about an arrested person, an arrest, or a crime.” Gov’t Code
§ 552.108(c). Accordingly, the department must release basic information. See id ; Open
Records Decision No. 127 at 3-4 (1976) (summarizing types of information deemed public
by Houston Chronicle). Therefore, with the exception of basic information and the citation
we have marked, the department may withhold the information you have marked under
section 552.108(a)(1). '

We note some of the remaining information contains information subject to common-law

privacy. Section 552.101 also encompasses the doctrine of common-law privacy, which
protects information if it (1) contains highly intimate or embarrassing facts, the publication

i
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of which would be highly objectionable to a reasonable person, and (2) is not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex.1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be established. Id. at 681-82. This office has found personal financial information
not relating to a financial transaction between an individual and a governmental body is
generally intimate or embarrassing. See Open Records Decision No. 545 (1990). We have
marked information that is highly intimate or embarrassing and is not of legitimate public
concern. The department must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.

You have marked some of the submitted information under section 552.130 of the
Government Code, which provides that information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov’t Code § 552.130(a)(1), (2). However, we note that
section 552.130 protects the privacy interest of the individual, and because the right of
privacy is purely personal, it lapses upon death. Moore v. Charles B. Pierce Film Enters.,
Inc., 589 S.W.Zd 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also
Attorney General Opinions JM-229 (1984), H-917 (1976); Open Records Decision No. 272
(1981). We additionally note that the driver’s license issuing state does not constitute motor
vehicle record information for purposes of section 552.130. The department must only
withhold the Texas motor vehicle information we have marked under section 552.130.2 We
find the remaining information at issue either pertains to a deceased individual, consists of
the driver’s license issuing state, or is general information regarding the individuals involved
in the accident that does not constitute Texas motor vehicle information. Accordingly, none
of the remaining information may be withheld under section 552.130 of the Government

Code.

In summary, the department must withhold the information you have indicated under
section 552.101 of the Government Code in conjunction with section 31306 oftitle 49 ofthe
United States Code and section 382.405 of title 49 of the Code of Federal Regulations. The
department must withhold the CHRI we have marked under section 552.101 of the
Government Codein conjunction with chapter 411 ofthe Government Code and federal law.
With the exception of basic information and the marked citation, the department may
withhold the information you have marked under section 552.108(a)(1). The department
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy. The department must withhold the Texas

*We note the department has a previous determination, Open Records Letter No. 2001-2047 (2001),
authorizing it to withhold information related to a driver’s license or permit, motor vehicle title or registration,
and personal identification card issued by an agency of this state under section 552.130 of the Government
Code, without the necessity of requesting an attorney general decision.
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motor vehicle record information we have marked under section 552.130. The remaining
information must be released.’

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

Jonathan Milés

Assistant Attorney General
Open Records Division
IM/em

Ref:  ID# 395965

Enc. Submitted documents

c:  Requestor
(w/o enclosures)

*We note that the information being released contains social security numbers. Section 552.147(b)
of the Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office under the Act.




