
ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

October 7,2010 

Mr. Hyattye O. Simmons 
General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 .• 

Dear Mr. Simmons: 

• .• : <,.j 

0R2010-15339 

You ask whether certain infonnation is subject to required public disclosure lmder the 
Public InfomiationAct (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID#J95990. 

Dallas Area Rapid Transit ("DART") received a request for infonnation pertaining to 
discrimination complaints filed against the requestor, including those by three named 
individuals. You claim that the requested information is excepted from disclosure under 
sections 552.101, 552.103, 552.107, and~;52.nl of the Government Code.! We have 
considered the exceptions you claim and reviewed the submitted infOlmation.2 

Initially, we note that the h~i61~11ationi~1· Att~c1~nEmt C· i~c1udes a court document. 
Section 552.022(a)(17) of the Govenunent Code 'provides for required public disclosure of 

IAlthough you also raise Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5, we 
note the proper exceptions to raise when asserting the att011ley-c1ient privilege and the att011ley work product 
privilege for in:fOl111ation not subject to section 552.022 of the Gove11lment Code are sections 552.107 
and 552.111, respectively. See Open Records Decision Nos. 676 at 1-2 (2002), 677 (2002). 

2We aSSlUlle that the "representative sample" of records submitted to this office is truly representative 
of therequestedil'ecords as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIlis open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that. those records contain substantially different types of information than that subnlitted to tllis 
office. ' 
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"information that is also contained in a public court record," unless the infonnation is 
expressly confidential under other law. Gov't Code § 552.022(a)(17). Although DART 
asserts this infonnation is excepted lUlder section 552.103 of the Govemment Code, this 
section is a discretionary exception within the Act and not "other law" that makes 
infOlmation confidential. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, (Tex. App.-Dallas 1999, no pet.) (govemmental body may waive 
section 552.103); Open Records Decision No. 665 at 2 n.5 (2000) (discretionary exceptions 
generally). Therefore, the comt-filed document may not be withheld under section 552.103. 
As DART raises no further exceptions to disclosure, the comi-filed document, which we 
have marked, must be released. 

You claim th~, infonnation in Attachments B-1 and B-2 is excepted from disclosme under 
section 552.101 of the Govemment Code, which excepts "infonnation considered to be 
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. Section 552.101 encompasses common-law privacy, which protects infonnation 
ifit (1) contains highly intimate or embanassing facts, the publication of which would be 
highly objecti~:mable to a reasonable person, and (2) is not oflegitimate concern to the public. 
Indus. Found.: v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). 

hl Morales V" Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the comi 
addressed the applicability ofthe common-law privacy doctrine to files of an investigation 
of allegations.of sexual harassment. The investigation files in Ellen contained individual 
witness statelvents, an affidavit by the individual accused ofthe misconduct responding to 
the allegations, and conclusions of the board of inquiry that ~onducted the investigation. Id. 
at 525. The comt ordered the release of the affidavit of the person under investigation and 
the conclusions of the board of inquiry, stating that the public's interest was sufficiently 
served by the::disclosme of such documents. Id. hl concluding, the Ellen court held "the 
public did not possess a legitimate interest in the identities of the individual witnesses, nor 
the details oftheir personal statements beyond what is contained in the documents that have 
been ordered released." Id. 

Thus, ifthere ~s an adequate summary of an investigation of alleged sexual harassment, the 
investigation smnmary must be released under Ellen, but the identities of the victims and 
witnesses of the alleged sexual harassment must be redacted, and their detailed statements 
must be withheld from disclosme. See Open Records Decision Nos. 393 (1983), 339 (l982)~ 
If no adequate summary of the investigation exists, then all ofthe infonnation relating to the 
investigation ordinarily must be released, with the exception of infonnation that would 
identify the victims and witnesses. We note that supervisors are generally not witnesses for 
purposes of Ellen, except where their statements appear in a non-supervisory context. 
Further, since,cOlmnon-law privacy does not protect infonnation about a public employee's 
alleged miscQ~lduct on the job or complaints made about a public employee's job 
perfOlmance, .the identity of the individual accused of sexual harassment is not protected 
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from public disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 
(1979),219 (1978). 

The infonnation in Attachments B-1 and B-2 pertains to investigations of claims of sexual 
harassment. Upon review, we find each attachment includes a report that constitutes an 
adequate summary of the investigation. Thus, pursuant to section 552.101 and the mling in 
Ellen, these smmnaries are not confidential under common-law privacy. However, the 
identifying inf01111ation of the alleged victims and witnesses in each summary must be 
withheld under section 552.101 in conjunction with cOlmnon-law privacy. Accordingly, 
DART must withhold the identifying inf01111ation of the alleged victims and witnesses in 
each summary, which we have marked, under section 552.101 in conjunction with 
common-law privacy. Additionally, DART must withhold the remaining records in 
Attachment B-1 and Attachment B-2 under section 552. 101 in conjlU1ctionwith common-law 
privacy and the court's holding in Ellen. 

You claim the information in Attachment C is excepted from disclosure under section 
552.103 ofthe Govemment Code, which provides as follows: 

(a) Infonnation is excepted £i'om [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state qf a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
persQ:q.! s office or emp19yment, is or may be a party. . . 

(c) Infonnation relating to litigation involving a gove111mental body or an 
officer: or employee of a govemmental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access,to or duplication ofthe inf01111ation. 

Gov't Code §-.552.103(a), (c). A gove111mental body has the burden of providing relevant 
facts and documents to show the section 552.103(a) exception is applicable in a pmiicular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably aIlticipated on the date the gove111mental body received the request for 
infonnation, and (2) the infonnation at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). A govenunental body must meet both 
prongs ofthistest for infonnation to be excepted under section 552.103(a). 
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You inform us, and provide documentation showing,DART was named as a defendant in 
a lawsuit styled Rebecca Williams, Marcia Burren, Jeffrey High, and Charelsann Culp v. 
Dallas Area Rapid Transit, cause number 09-13838, which was filed in the 192nd Judicial 
District Court of Dallas County, Texas prior to DART's receipt of the present request for 
information. Upon review, we conclude litigation was pending when DART received the 
request. Our review of the information in Attachment C also shows it is related to the 
pending litigation for purposes of section 552.103. Therefore, we conclude DART generally 
may withhold Attachment C under section 552.103 of the Govenllnent Code. 

We note, however, that once the information has been obtained by all paIties to the pending 
litigation, no section 552.103(a) interest exists with respect to that infonnation. Open 
Records Decision No. 349 at 2 (1982). In this instance, all of the opposing parties have 
already seen some of the information in Attac1unent C. Therefore, as the opposing parties 
have already.seen or had access to this infonnation, it may not be withheld under 
section 552.103 of the Government Code. However, DART may withhold the remaining 
information in, Attachment C, which we have marked, lmder section 552.103.3 We also note 
that the applicability of section 552.103 (a) ends when the litigation has concluded. Attorney 
General Opinion MW-575 (1982) at 2; Open Records Decision Nos. 350 at 3 (1982), 349 
at 2 (1982). I 

You claim some of the remaImng information in Attachment C is subject to 
section 552.107(1) of the Government Code. Section 552.107(1) protects information 
cominKwithil;l the attorney-client privilege. When asserting the attorney-client privilege, a 
governmental body has the burden of providing Hie 'necessary facts to ,demol1strate the 
elements of the privilege in order to withhold the infonnation at issue. Open Records 
Decision No. 676 at 6-7 (2002). 

; 

First, a goven;unental body must demonstrate that the information constitutes or documents 
a c01mnunica~ion. Id. at 7. Second, the commlmication must have been made "for the 
purpose offaCllitating the rendition of professional legal services" to the client governmental 
body. TEX. R. EVID. 503(b)(1); The privilege· does not apply when an attorney or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client govenllnental body. In re Texas Farmers Ins. 
Exch., 990 S.W.2d337, 340 (Tex. App.-TexarkaIla 1999, orig. proceeding) (attorney-client 
privilege does not apply if attorney acting in a capacity other than that of attorney). 
Govenunenta1. attorneys often act in capacities other thaIl that of professional legal counsel, 
such as admin~strators, investigators, or managers. Thus, the mere fact that a communication 
involves an at,torney for the govenllnent does not demonstrate this element. 

3 As our~\uling is dispositive, we need not address your remaining arguments for this infOlmation. 
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Third, the p11vilege applies only to con1111lUllcations between or among clients, client 
representatives, lawyers, and lawyer representatives. TEX. R. BVID. 503(b)(I). ThllS, a 
govenunental body must infonn this office ofthe identities and capacities of the individuals 
to whom each c01TIl111mication at issue has been made. Lastly, the attorney-client privilege 
applies only to a confidential communication, meaning it was "not intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance of the rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the communication." Ie!. 503(a)(5). Whether a commlUllcation meets this defillltion 
depends on the intent ofthe parties involved at the time the infonnation was cOlmnunicated. 
Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. App.-Waco 1997, no pet.). Moreover, 
because the client may elect to waive the privilege at any time, a governmental body must 
explain thatt4y confidentiality of a cOlmnunication has been maintained. Section 5 52.1 07(1) 
generally excepts an entire cOlmlllmication that is demonstrated to be protected by the 
attomey-client privilege unless otherwise waived by the govemmental body. See Huie v: 
DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire cOl11l111mication, 
including facts contained therein. 

The infonnation at issue in Attachment C consists of an attachment to an e-mail 
conllnunication between outside counsel for DART and DART's attomey. You represent 
the cOlmnunication at issue was made for the purpose of the rendition of professional legal 
advice and th~s cOlmnunication was intended to be confidential. However, we note that the 
attachment at issue consists of a notice of appearance from opposing counsel. To the extent 
this attachment, which we have marked, exists separate and apart from the otherwise 
privileged e-inail, it may not be withheid under section 552.107. If the attachment does not 
exist separate and apart :6.-om the otherwise privileged e-mail, then this attachment may be 
withheld under section 552.107. 

We note a pprtion) of the remaining infonnation in Attachment C may be subject to 
section 552.1 p of the Govenllnent Code.4 Section 552.117(a)(I) excepts from disclosure 
the home addresses and telephone numbers, social security nlUllbers, and family member 
infonnation ofcurrent or fonner officials or employees of a govemmental body who request 
that this infoqnation be kept confidential under section 552.024 of the Govel11lnent Code. 
Gov't Code § 552. 117(a)(1). Whether a particular piece of infonnation is protected by 
section 552.1 ~ 7(a)(1) must be detennined at the time the request for it is made. See Open 
Records Deci,sion No. 530 at 5 (1989). DART may only withhold infonnation lUlder 
section 552.1 + 7 (a)(1) ifthe individuai at issue elected confidentiality under section 552.024 
prior to the date on wlllch the request for this infonnation was made. Therefore, if the 
individual at issue timely elected to keep her personal infonnation confidential, DART must 

4The Office of the Attol1ley General will raise mandatOlY exceptions on behalf of a goverrunental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),470 
(1987). 
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withhold the infonnation we have marked in Attachment C under section 552.117(a)(1). 
Otherwise, this information may not be withheld under section 552.117. 

We also note the remaining infonnation in Attachment C contains personal e-mail addresses 
. subject to section 552.137 of the Govel11ment Code. Section 552.137 excepts from 

disclosure "an e-mail address of a member ofthe public that is provided for the purpose of 
communicating electronically with a govenllnental body" unless the member of the public 
consents to its release or the e-mail address is of a type specifically excluded by subsection 
(c). See Gov't Code § 552. 137(a)-(c). Section 552.137 is not applicable to an institutional 
e-mail address.anlntel11et website address, the general e-mail address of a business, an e­
mail address of a person who has a contractual relationship with a governmental body, or an 
e-mail address maintained by a govenllnental entity for one of its officials or employees. The 
e-mail addresses we have marked do not appear to be of types specifically excluded by 
section 552.137(c). Accordingly, DART must withhold the e-mail addresses we have 
marked under section 552.137, lmless the owners have affirmatively consented to release.5 

See id. § 552. 137(b). 

lnsmmnary, DART must withhold the identifying infonnation of the alleged victims alld 
witnesses in ~he submitted sUl11lnaries, which we have marked, as well as the remaining 
infonnation in Attachments B-1 and B-2, under section 552.101 ofthe Govel11ment Code in 
conjunction with common-law privacy alld the holding in Ellen. DART may withhold the 
infonnation we have marked under section 552.103 of the Govemment Code in Attachment 
C. )fthe attachment we have marked in Attacl1l11ent C does not exist separate and apart from 

,the otherwise privileged e-mail.thenDARTmaywithhold·this attachment under 
section 552.107 of the Govenllnent Code. If the individual at issue timely elected to keep 
her personal infonnation confidential, DART must withhold the information we have marked 
in Attacl1l11ent C under section 552.117 of the Govel11ment Code. D ART must wi thho ld the 
e-mail addresses we have mal'ked in Attacl1l11ent C lmder section 552.13 7 ofthe Govemment 
Code, unless the owners have affirmatively consented to release. The remaining information 
must be released. 

This letter ruling is limited to the paliicular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination,;regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenllnental body and ofthe requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 

SWe note this office recently issued Open Records Decision No. 684 (2009), a previous deterrnination 
to all governmeJ;ltal bodies authorizing tllem to withhold ten categories of infomlation, including an e-mail 
address of a merhber of the public under section 552.137 of the Govemment Code, without the necessity of 
requesting an attomey general decision. 
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or call the Office of the Attorney General's Open Government Hotline, toll free, at 
(877) 673-6839. Questions concerning the allowable charges for providing public 
infOlTI1ation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

rpOJYl'ltty~ eM tM~ 
Tamara H. Holland 
Assistant Attorney General 
Open Records Division 

THH/em 

Ref: ID# 395990 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


