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ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

October 8, 2010

Ms. Nneka C. Egbuniwe

Deputy General Counsel

Parkland Health and Hospital System
5201 Harry Hines Boulevard

Dallas, Texas 75235

OR2010-15390

Dear Ms. Egbuniwe:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 401664.

The Dallas County Hospital District d/b/a Parkland Health and Hospital System (the
“district”) received a request for information concerning specified lawsuits, the Department
of Justice (the “DOJ”) and Drug Enforcement Administration, billing matters, and current
litigation involving the district.! You claim the submitted information is excepted from
disclosure under sections 552.101, 552.103, 552.107, 552.108, and 552.111 of the
Government Code and privileged under Texas Rule of Evidence 503 and Texas Rule of Civil
Procedure 192.5. We have considered your arguments and reviewed the submitted
representative sample of information.?

"You state the district sought and received clarification of the request. See Gov’t Code § 552.222(b)
(stating that if information requested is unclear to governmental body or if large amount of information has been
requested, governmental body may ask requestor to clarify or narrow request, but may not inquire into purpose
for which information will be used); see also City of Dallas v. Abbott, 304 S.W.3d 380, 384 (Tex. 2010) (where
governmental body seeks clarification or narrowing of request for information, ten-day period to request
attorney general decision is measured from the date request is clarified or narrowed).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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As a preliminary matter, you state, and we agree, that because of the clarified request, some
of the submitted information in Exhibit C, which we have marked, is not responsive to the
clarified request. Accordingly, we find this information need not be released. Furthermore,
we understand you do not maintain some of the specific information requested in the
clarified request. We note the Act does not require a governmental body to release
information that did not exist when a request for information was received or to prepare new
information in response to arequest. See Econ. Opportunities Dev. Corp. v. Bustamante, 562
S.W.2d 266, 267-68 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records
Decision Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). .

Next, we must address the district’s obligations under section 552.301 of the Government
Code, which prescribes the procedures a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure.
Section 552.301(e-1) provides the following:

A governmental body that submits written comments to the attorney general
under Subsection (e)(1)(A) shall send a copy of those comments to the person
who requested the information from the governmental body not later than
the 15" business day after the date of receiving the written request. If the
written comments disclose or contain the substance of the information
requested, the copy of the comments provided to the person must be a’
redacted copy.

See Gov’t Code § 552.301(e-1). You have provided our office with a copy of the written
comments you provided to the requestor pursuant to section 552.301(e)(1)(A). Uponreview,
we determine the district redacted information from the copy more than permitted by statute;
therefore, we conclude the district failed to comply with the procedural requirements of
section 552.301(e-1) of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.— Fort Worth 2005,
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.— Austin 1990,
no writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). The presumption that information is public under section 552.302 can be
overcome by demonstrating the information is confidential by law or third-party interests are
at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982).

Although you raise sections 552.103, 552.107, 552.108, and 552.111 of the Government
Code, Texas Rule of Evidence 503, and Texas Rule of Civil Procedure 192.5, these
exceptions and rules are discretionary in nature. They serve only to protect a governmental
body’s interests and may be waived; as such, they do not constitute compelling reasons to
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withhold information for purposes of section 552.302. See Dallas Area Rapid Transit v.
Dallas Morning News, 4 S.W.3d 469 (Tex. App.—Dallas 1999, no pet.) (zovernmental body
may waive section 552.103); Open Records Decision Nos. 677 at 10 (2002) (attorney
work-product privilege under section 552.111 or rule 192.5 is not compelling reason to
withhold information under section 552.302), 676 at 12 (2002) (claim of attorney-client
privilege under section 552.107 or rule 503 does not provide compelling reason to withhold
information under section 552.302 if it does not implicate third-party rights), 663 at 5 (1999)
(governmental body may waive sections 552.107 and 552.111), 177 (1977) (governmental
body may waive statutory predecessor to section 552.108); see also Open Records Decision
No. 665 at 2 n.5 (2000) (discretionary exceptions in general). In failing to comply with
section 552.301, the district has waived its claims under sections 552.103, 552.107, 552.108,
and 552.111 of the Government Code, Texas Rule of Evidence 503, and Texas Rule of Civil
Procedure 192.5. Therefore, none of the submitted information may be withheld under those
exceptions and rules. However, the need of a governmental body, other than the agency that
is seeking an open records decision, to withhold information under 552.108 of the
Government Code can provide a compelling reason to withhold information from disclosure.
See Open Records Decision No. 586 at 3 (1991). Because you inform us, and we have
received a statement showing, the DOJ objects to the release of a portion of the information
atissue under section 552.108 of the Government Code, we will consider whether the district
may withhold that information under section 552.108 on behalf of the DOJ. You also raise
section 552.101 of the Government Code and we note some of the submitted information is
subject to section 552.137 of the Government Code.? Because sections 552.101 and 552.137
can provide compelling reasons to withhold information, we will consider the applicability
of these exceptions to the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information that other statutes make
confidential. Section 551.104 of the Open Meetings Act, chapter 551 of the Government
Code, provides in part that “[t]he certified agenda or tape of a closed meeting is available for
public inspection and copying only under a court order issued under Subsection (b)(3).” Id.
§ 551.104(c). Thus, such information cannot be released to a member of the public in
response to an open records request. See Attorney General Opinion JM-995 at 5-6 (1988)
(public disclosure of certified agenda of closed meeting may be accomplished only under
procedures provided in Open Meetings Act). Section 551.146 of the Open Meetings Act
makes it a criminal offense to disclose a certified agenda or tape recording of a lawfully
closed meeting to a member of the public. See Gov’t Code § 551.146(a)-(b); see also Open
Records Decision No. 495 at 4 (1988) (attorney general lacks authority to review certified
agendas or tapes of executive sessions to determine whether governmental body may
withhold such information under statutory predecessor to Gov’t Code § 552.101). The

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987). :
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submitted information includes agendas from closed executive meetings of the district.
Accordingly, this information, which we have marked, must be withheld under
section 552.101 of the Government Code in conjunction with section 551.104 of the
Government Code.*

Section 552.101 of the Government Code also encompasses section 161,032 of the Health
and Safety Code, which provides in relevant part:

(a) Therecords and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(c¢) Records, information, or reports of a medical committee . . . and records,
information, or reports provided by a medical committee . . . to the governing
body of a public hospital, hospital district, or hospital authority are not
subject to disclosure under Chapter 552, Government Code.

Health & Safety Code § 161.032(a), (c). For purposes of this confidentiality provision, a
““medical committee’ includes any committee, including a joint committee, of . . . (3) a
university medical school or health science center[.]” Id. § 161.031(a)(3). The term also
encompasses “a committee appointed ad hoc to conduct a specific investigation or
established under state or federal law or rule or under the bylaws or rules of the organization
or institution.” Id. § 161.031(b). Section 161.0315 provides in relevant part that “[t]he
governing body of a.. . . university medical school or health science center . . . may form. . .
‘a medical committee, as defined by Section 161.031, to evaluate medical and health care
services[.]” Id. § 161.0315(a).

The precise scope of the “medical committee” provision has been the subject of a number
of judicial decisions. See Memorial Hosp.—The Woodlands v. McCown, 927 S.W.2d 1
(Tex. 1996); Barnesv. Whittington, 751 S.W.2d 493 (Tex. 1988); Jordanv. Fourth Supreme
Judicial Dist., 701 S.W.2d 644 (Tex. 1986); Hood v. Phillips, 554 S.W.2d 160 (Tex. 1977);
Texarkana Memorial Hosp., Inc. v. Jones, 551 S.W.2d 33 (Tex. 1977); McAllen Methodist
Hosp. v. Ramirez, 855 S.W.2d 195 (Tex. App.—Corpus Christi 1993), overruled on other
grounds, Memorial Hosp.—The Woodlands v. McCown, 927 S.W.2d 1 (Tex. 1996); Doctor’s
Hosp. v. West, 765 S.W.2d 812 (Tex. App.—Houston [1st Dist.] 1988, no writ); Goodspeed
v. Street, 747 S.W.2d 526 (Tex. App.—Fort Worth 1988, orig. proceeding). These cases
establish that “documents generated by the committee in order to conduct open and thorough
review” are confidential. Jordan, 701 S.W.2d at 647-48. This protection extends “to
documents that have been prepared by or at the direction of the committee for committee
purposes.” Id. Protection does not extend to documents “gratuitously submitted to a

“As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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committee” or “created without committee impetus and purpose.” Id. at 648; see also Open
Records Decision No. 591 (1991) (construing statutory predecessor to section 161.032 of the
Health and Safety Code). We note section 161.032 does not make confidential “records
made or maintained in the regular course of business by a hospital[.]” Health & Safety Code
§ 161.032(f); see Memorial Hosp.—The Woodlands, 927 S.W.2d at 10 (stating reference to
statutory predecessor to section 160.007 in section 161.032 is clear signal records should be
accorded same treatment under both statutes in determining if they were made in ordinary
course of business).

The district’s board of managers (the “board”) is appointed by the Dallas County
Commissioners Court with the responsibility of managing, controlling, and administering the
district. You contend a portion of the submitted information was created or collected at the -
direction of the district’s Audit and Compliance Committee (the “committee’), and, as such,
is excepted under section 161.032. You state these documents consist of internal
correspondence and documents provided to the committee by the district’s Internal Audit
Department in order for the committee to consult with the district’s legal counsel and provide
recommendations regarding audit and monitoring of district activities to the board. Upon
review, we agree the committee constitutes a medical peer review committee as defined by
section 161.031. We also find the information at issue, which we have marked, must be
withheld under section 552.101 ofthe Government Code in conjunction with section 161.032
of the Health and Safety Code.

The remaining information contains medical records, access to which is governed by the
Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code.
Section 159.002 of the MPA provides in relevant part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded that, when a file is created as the
result of a hospital stay, all the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No. 546 (1990). Any subsequent release of medical
records must be consistent with the purposes for which the governmental body obtained the
records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). Upon review,
we agree a portion of the submitted information, which we have marked, consists of
information subject to the MPA. The district may only disclose this information in
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accordance with the MPA.® However, no portion of the remaining information constitutes
a medical record for the purposes of the MPA. Accordingly, none of the remaining
information may be withheld under section 552.101 of the Government Code in conjunction
with the MPA.

Section 552.101 also encompasses section 241.152 of the Health and Safety Code, which
states in relevant part:

(a) Except as authorized by Section 241.153, a hospital or an agent or
employee of a hospital may not disclose health care information about a
patient to any person other than the patient or the patient’s legally authorized
representative without the written authorization of the patient or the patlent S
legally authorized representative.

Health & Safety Code § 241.152(a). Section 241.151(2) of the Health and Safety Code
defines “health care information™ as “information . . . recorded in any form or medium that
identifies a patient and relates to the history, diagnosis, treatment, or prognosis of a patient.”
Id. § 241.151(2). We have marked the health care information that is confidential under
section 241.152 of the Health and Safety Code. Accordingly, the district must withhold the
‘marked health care information under section 552.101 on this basis.

Section 552.101 of the Government Code also encompasses information protected by other
statutes, such as the Family Medical Leave Act (the “FMLA”), section 2654 of title 29 of the
United States Code. Section 825.500 of chapter V of title 29 of the Code of Federal
Regulations identifies the record-keeping requirements for employers that are subject to the
FMLA. Subsection (g) of section 825.500 states that

[r]ecords and documents relating to certifications, recertifications or medical
histories of employees or employees’ family members, created for purposes
of FMLA, shall be maintained as confidential medical records in separate
files/records from the usual personnel files, and if the [Americans with
Disabilities Act (the “ADA™)], as amended, is also applicable, such records
shall be maintained in conformance with ADA confidentiality requ1rements [,
except that:

(1) Supervisors and managers may be informed regarding
necessary restrictions on the work or duties of an employee
and necessary accommodations;

’As our ruling is dispositive, we need not address your remaining arguments against disclosure of this »
information.
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(2) First aid and safety personnel may be informed (when
appropriate) if the employee’s physical or medical condition
might require emergency treatment; and

(3) Government officials investigating compliance with
FMLA (or other pertinent law) shall be provided relevant
information upon request.

29 CFR. § 825.500(g). We have marked information that is confidential under
section 825.500 of title 29 of the Code of Federal Regulations. We find none of the release
provisions of the FMLA apply to this information. Thus, we conclude the district must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with the FMLA.

Section 552.101 of the Government Code also encompasses the ADA, which provides for
the confidentiality of certain medical records of employees and applicants. Specifically, the
ADA provides that information about the medical conditions and medical histories of
applicants or employees must be (1) collected and maintained on separate forms, (2) kept in
separate medical files, and (3) treated as a confidential medical record. 29 C.F.R.
§ 1630.14(c). In addition, an employer’s medical examination or inquiry into the ability of
an employee to perform job-related functions is to be treated as a confidential medical
record. Id.; see also Open Records Decision No. 641 (1996). The Equal Employment
Opportunity Commission determined medical information for the purposes of the ADA
includes “specific information about an individual’s disability and related functional
limitations, as well as, general statements that an individual has a disability or that an ADA
reasonable accommodation has been provided for a particular individual.” See Letter from
Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, Associate General Counsel,
National Labor Relations Board, 3 (Oct. 1, 1997). Federal regulations define “disability” for
the purposes of the ADA as “(1) a physical or mental impairment that substantially limits one
or more of the major life activities of the individual; (2) a record of such an impairment; or
(3) being regarded as having such an impairment.” 29 C.F.R. § 1630.2(g). The regulations
further provide that physical or mental impairment means: (1) any physiological disorder,
or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, special sense organs, respiratory
(including speech organs), cardiovascular, reproductive, digestive, genito-urinary, hemic and
lymphatic, skin, and endocrine; or (2) any mental or psychological disorder, such as mental
retardation, organic brain syndrome, emotional or mental illness, and specific learning
disabilities. See id. § 1630.2(h). Upon review, we find the ADA is applicable to a portion
of the remaining information, which we have marked. The district must withhold the
information we have marked under section 552.101 in conjunction with the ADA.

Section 552.101 also encompasses the common-law right of privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of Iegitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
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demonstrate the applicability of common-law privacy, both prongs of this test must be
established. Id at 681-82. The types of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation include information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that some kinds of medical information or information
indicating disabilities or specific illnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Furthermore, in Morales v. Ellen, the court determined the identities
of witnesses to and victims of sexual harassment in the workplace are highly intimate and
embarrassing and not of legitimate public interest. See 840 S.W.2d 519 (Tex. App.—
El Paso 1992, writ denied). Upon review, we find a portion of the remaining information is
highly intimate or embarrassing and of no legitimate concern to the public. Therefore, the
district must withhold the information we marked under section 552.101 in conjunction with
common-law privacy. However, we find no portion of the remaining information is highly
intimate or embarrassing and of no legitimate concern to the public. Accordingly, no portion
of the remaining information may be withheld under section 552.101 in conjunction with
common-law privacy.

Section 552.101 of the Government Code also encompasses the constitutional right to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4
(1987), 455. The first is the interest in independence in making certain important decisions
related to the “zones of privacy,” pertaining to marriage, procreation, contraception, family
relationships, and child rearing and education, that have been recognized by the United States
Supreme Court. See Fadjov. Coon, 633 F.2d 1172 (5th Cir. 1981); Open Records Decision
No. 455 at 3-7 (1987). The second constitutionally protected privacy interest is in freedom
from public disclosure of certain personal matters. See Ramie v. City of Hedwig Village,
Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect of constitutional privacy
balances the individual’s privacy interest against the public’s interest in the information. See
ORD 455 at 7. Constitutional privacy under section 552.101 is reserved for “the most
intimate aspects of human affairs.” Id. at 8 (quoting Ramie, 765 F.2d at 492). Upon review,
we find no portion of the remaining information at issue falls within the zones of privacy
or otherwise implicates an individual’s privacy interests for purposes of constitutional
privacy. Therefore, the district may not withhold this information under section 552.101 in
conjunction with constitutional privacy.

Section 552.108 (a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime [if] release of the information would interfere with the detection,
investigation, or prosecution of crime.” Gov’t Code § 552.108(a)(1). A governmental body
claiming section 552.108 must reasonably explain how and why release of the requested
information would interfere with law enforcement. See id. §§ 552.108 (a)(1), .301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). Youinform us, and we have received
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a statement from the DOJ stating, the DOJ objects to the release of some of the remaining
information because it pertains to an ongoing criminal investigation conducted by the DOJ.
Based on these representations, we conclude the release of Exhibit D and the information we
have marked in Exhibit F would interfere with the detection, investigation, or prosecution
of crime. See Houston Chronicle Publ’'g Co. v. City of Houston, 531 S.W.2d 177
(Tex. App.—Houston [14th Dist.] 1975), writ ref’d n.r.e., 536 S.W.2d 559 (Tex. 1976)
(court delineates law enforcement interests that are present in active cases). Thus,
section 552.108(a)(1) is applicable to the information at issue.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). Thus, with the exception of the basic information, the district may withhold
Exhibit D and the information we have marked in Exhibit F from disclosure under
section 552.108(a)(1) on behalf of the DOIJ.

We note the remaining information contains a personal e-mail address subject to
section 552.137 of the Government Code, which excepts from disclosure “an e-mail address
of a member of the public that is provided for the purpose of communicating electronically
with a governmental body,” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail address at issue is not a type specifically excluded by
section 552.137(c). - Accordingly, the district must withhold the e-mail address we have
marked under section 552.137 of the Government Code unless the owner of the e-mail
address has affirmatively consented to its disclosure.

In summary, the district must withhold the agendas we have marked under section 552.101
of the Government Code in conjunction with section 551.104 of the Government Code. The
district must withhold the information we have marked under section 552.101 of the
Government Code in conjunction with the FMLA and the ADA. The district must withhold
the information we have marked under section 552.101 of the Government Code in
conjunction with sections 161.032 and 241.152 of the Health and Safety Code. The district
may only release the marked medical records in accordance with the MPA. The district must
withhold the information we marked under section 552.101 of the Government Code in
conjunction with common-law privacy. With the exception of the basic information, the
district may withhold Exhibit D and the information we have marked in Exhibit F from
disclosure under section 552.108(a)(1) of the Government Code. The district must withhold
the e-mail address we have marked under section 552.137 of the Government Code unless
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the owner of the e-mail address has affirmatively consented to its disclosure.® The district
must release the remaining responsive information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.ocag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

%%w@

Paige Lay
Assistant Attorney General
Open Records Division

PL/eeg
Ref: ID# 401664
Enc. Submitted documents

cc: Requestor
(w/o enclosures)

cc: Ms. Deborah Hankinson
Hankison Levinger LLP
750 N St. Paul Street, Suite 1800
Dallas, Texas 75201
(w/o enclosures)

SWe note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including We note that
this office recently issued Open Records Decision No. 684 (2009), a previous determination to all governmental
bodies authorizing them to withhold ten categories of information, including a certified agenda of a closed
meeting under section 552.101 in conjunction with section 551.104 of the Government Code and an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision,




