GREG ABBOTT

October 8, 2010

Ms. Nneka C. Egbuniwe

Deputy General Counsel :
Parkland Health and Hospital System
5201 Harry Hines Boulevard

Dallas, Texas 75235

OR2010-15391
Dear Ms. Egbuniwe:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Your request was
assigned ID# 401665.

The Dallas County Hospital District d/b/a Parkland Health and Hospital System (the
“district”) received a request for five categories of information pertaining to a billing
“overtstatement” to Medicare.! You state you have released some of the requested
information. You claim the remaining requested information is excepted from disclosure
under sections 552.101, 552.103, 552.107, and 552.111 of the Government Code and
privileged under Texas Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. We
have considered your arguments and reviewed the submitted representative sample of

'"You state the district sought and received clarification of the request. See Gov’t Code § 552.222(b)
(stating that if information requested is unclear to governmental body or if large amount of information has been
requested, governmental body may ask requestor to clarify or narrow request, but may not inquire into purpose
for which information will be used).

'
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information.? We have also considered comments submitted by an interested third party. See
Gov’t Code § 552.304 (interested party may submit comments stating why information
should or should not be released).

Initially, we address the interested third party’s contention the district did not comply with
the procedural requirements of section 552.301 of the Government Code, which prescribes
the procedures that a governmental body must follow in asking this office to decide whether
requested information is excepted from public disclosure. The interested third party argues
the copy of the written comments sent to the requestor were excessively redacted and
concealed the arguments the district made to this office. Section 552.301(e-1) provides the
following:

A governmental body that submits written comments to the attorney general
under Subsection ()(1)(A) shall send a copy of those comments to the person
who requested the information from the governmental body. If the written
comments disclose or contain the substance of the information requested, the
copy of the comments provided to the person must be a redacted copy.

Id. § 552.301(e-1). The district sent the requestor a copy of the written comments submitted

to this office requesting a decision and stating the exceptions that apply. See id.

§ 552.301(d). However, after reviewing the district’s brief sent to the requestor, we
determine the district redacted information from the copy more than permitted by statute;
therefore, we conclude the district failed to comply with the procedural requirements of
section 552.301(e-1) of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.— Fort Worth 2005, no
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.— Austin 1990, no
writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); Open Records Decision
No. 319 (1982). The presumption that information is public under section 552.302 can be
overcome by demonstrating the information is confidential by law or third-party interests are
at stake. See Open Records Decision Nos. 630 at 3 (1994), 325 at 2 (1982).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos, 499 (1988), 497 (1988). This openrecords
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.




Ms. Nneka C. Egbuniwe - Page 3

Although you raise sections 552.103, 552.107 and 552.111 of the Government Code, Texas
Rule of Evidence 503, and Texas Rule of Civil Procedure 192.5, these exceptions and rules
are discretionary in nature. They serve only to protect a governmental body’s interests and
may be waived; as such, they do not constitute compelling reasons to withhold information
for purposes of section 552.302. See Dallas Area Rapid Transit v. Dallas Morning News, 4
S.W.3d 469 (Tex. App.—Dallas 1999, no pet.) (governmental body may waive
section 552.103); Open Records Decision Nos. 677 at 10 (2002) (attorney work-product
privilege under section 552.111 or rule 192.5 is not compelling reason to withhold
information under section 552.302), 676 at 12 (2002) (claim of attorney-client privilege
under section 552.107 or rule 503 does not provide compelling reason to withhold
information under section 552.302 if it does not implicate third-party rights), 663 at 5 (1999)
(governmental body may waive sections 552.107 and 552.111); see also Open Records
Decision No. 665 at 2 n.5 (2000) (discretionary exceptions in general). In failing to comply
with section 552.301, the district has waived its claims under sections 552.103, 552.107,
and 552.111 of the Government Code, Texas Rule of Evidence 503, and Texas Rule of Civil
Procedure 192.5. Therefore, none of the submitted information may be withheld under those
exceptions and rules. You also raise section 552.101 of the Government Code and we note
some of the submitted information is subject to section 552.137 of the Government Code.?
Because sections 552.101 and 552.137 can provide compelling reasons to withhold
information, we will consider the applicability .of these exceptions to the submitted
information. '

Section 552.101 of the Government Code excepts from disclosure “information considered

to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t’
Code § 552.101. This section encompasses information protected by other statutes, such as

section 161.032 of the Health and Safety Code, which provides in relevant part:

(a) The records and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(c) Records, information, or reports of a medical committee . . . and records,
information, or reports provided by a medical committee . . . to the governing
body of a public hospital, hospital district, or hospital authority are not
subject to disclosure under Chapter 552, Government Code.

Health & Safety Code § 161.032(a), (¢). For purposes of this confidentiality provision, a
“‘medical committee’ includes any committee, including a joint committee, of . . . (3) a

’The Office of the Attorney General will raise 2 mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),
470 (1987).




Ms. Nneka C. Egbuniwe - Page 4

university medical school or health science center[.]” Id. § 161.031(a)(3). The term also
encompasses “a committee appointed ad hoc to conduct a specific investigation or
established under state or federal law or rule or under the bylaws or rules of the organization
or institution.” Id. § 161.031(b). Section 161.0315 provides in relevant part that “[t]he
governing body of a.. . . university medical school or health science center . . . may form . . .
a medical committee, as defined by Section 161.031, to evaluate medical and health care
services[.]” Id. § 161.0315(a).

The precise scope of the “medical committee™ provision has been the subject of a number
of judicial decisions. See Memorial Hosp.—The Woodlands v. McCown, 927 S.W.2d 1
(Tex. 1996); Barnesv. Whittington, 751 S.W.2d 493 (Tex. 1988); Jordan v. Fourth Supreme
Judicial Dist., 701 S.W.2d 644 (Tex. 1986); Hood v. Phillips, 554 S.W.2d 160 (Tex. 1977);
Texarkana Memorial Hosp., Inc. v. Jones, 551 S.W.2d 33 (Tex. 1977); McAllen Methodist
Hosp. v. Ramirez, 855 S.W.2d 195 (Tex. App.—Corpus Christi 1993), overruled on other
grounds, Memorial Hosp.—The Woodlandsv. McCown, 927 S.W.2d 1 (Tex. 1996); Doctor’s
Hosp. v. West, 765 S.W.2d 812 (Tex. App.—Houston [1st Dist.] 1988, no writ); Goodspeed
v. Street, 747 S.W.2d 526 (Tex. App.—Fort Worth 1988, orig. proceeding). These cases
establish that “documents generated by the committee in order to conduct open and thorough
review” are confidential. Jordan, 701 S.W.2d at 647-48. This protection extends “to
documents that have been prepared by or at the direction of the committee for committee
purposes.” Id. Protection does not extend to documents “gratuitously submitted to a
committee” or “created without committee impetus and purpose.” Id. at 648; see also Open
Records Decision No. 591 (1991) (construing statutory predecessor to section 161.032 of the
Health and Safety Code). We note section 161.032 does not make confidential “records
made or maintained in the regular course of business by a hospital[.]” Health & Safety Code
§ 161.032(f); see Memorial Hosp.—The Woodlands, 927 S.W.2d at 10 (stating reference to
statutory predecessor to section 160.007 in section 161.032 is clear signal records should be
accorded same treatment under both statutes in determining if they were made in ordinary
course of business).

The district’s board of managers (the “board”) is appointed by the Dallas County
Commissioners Court with the responsibility of managing, controlling, and administering the
district. You contend a portion of the submitted information was created or collected at the
direction of the district’s Audit and Compliance Committee (the “committee”), and, as such,
is excepted under section 161.032. You state these documents consist of internal
correspondence and documents provided to the committee by the district’s Internal Audit
Department in order for the committee to consult with the district’s legal counsel and provide
recommendations regarding audit and monitoring of district activities to the board. Upon
review, we agree the committee constitutes a medical peer review committee as defined by
section 161.031. We also find the information at issue, which we have marked, must be
withheld under section 552.101 ofthe Government Code in conjunction with section 161.032
of the Health and Safety Code.
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The remaining information contains medical records, access to which is governed by the
Medical Practice Act (the “MPA”), subtitle B of title 3 of the Occupations Code.
Section 159.002 of the MPA provides in relevant part:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b), (c). This office has concluded that, when a file is created as the
result of a hospital stay, all the documents in the file that relate to diagnosis and treatment
constitute either physician-patient communications or records of the identity, diagnosis,
evaluation, or treatment of a patient by a physician that are created or maintained by a
physician. See Open Records Decision No..546 (1990). Any subsequent release of medical
records must be consistent with the purposes for which the governmental body obtained the
records. See id. § 159.002(c); Open Records Decision No. 565 at 7 (1990). Upon review,
we agree a portion of the submitted information, which we have marked, consists of
information subject to the MPA. The district may only disclose this information in
accordance with the MPA.* However, no portion of the remaining information constitutes
a medical record for the purposes of the MPA. Accordingly, none of the remaining
information may be withheld under section 552.101 of the Government Code in conjunction
with the MPA.

Section 552.101 also encompassés section 241.152 of the Health and Safety Code, which
states in relevant part:

(a) Except as authorized by Section 241.153, a hospital or an agent or
employee of a hospital may not disclose health care information about a
patient to any person other than the patient or the patient’s legally authorized
representative without the written authorization of the patlent or the patient’s
legally authorized representative.

Health & Safety Code § 241.152(a). Section 241.151(2) of the Health and Safety Code
defines “health care information” as “information . . . recorded in any form or medium that
identifies a patient and relates to the history, diagnosis, treatment, or prognosis of a patient.”

4As our ruling is dispositive, we need not address your remaining arguments against dlsclosure of'this
information.
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Id § 241.151(2). We have marked health care information that is confidential under
section 241.152 of the Health and Safety Code. Accordingly, the district must withhold the
marked health care information under section 552.101 on this basis.

Section 552.101 also encompasses the common-law right of privacy, which protects
information if it (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. Id. at 681-82. The types of information considered intimate and embarrassing
by the Texas Supreme Court in Industrial Foundation include information relating to sexual
assault, pregnancy, mental or physical abuse in the workplace, illegitimate children,
psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual organs.
Id. at 683. This office has found that some kinds of medical information or information
indicating disabilities or specificillnesses are excepted from required public disclosure under
common-law privacy. See Open Records Decision Nos. 470 (1987) (illness from severe
emotional and job-related stress), 455 (1987) (prescription drugs, illnesses, operations, and
physical handicaps). Upon review, we find a portion of the remaining information is highly
intimate or embarrassing and of no legitimate concern to the public. Therefore, the district
must withhold the information we marked under section 552.101 in conjunction with
common-law privacy. However, we find no portion of the remaining information is highly
intimate or embarrassing and of no legitimate concern to the public. Accordingly, no portion
of the remaining information may be withheld under section 552.101 in conjunction with
common-law privacy.

Section 552.101 of the Government Code also encompasses the constitutional right to
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429
U.S. 589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4
(1987),455. The first is the interest in independence in making certain important decisions
related to the “zones of privacy,” pertaining to marriage, procreation, contraception, family
relationships, and child rearing and education, that have been recognized by the United States
Supreme Court. See Fadjov. Coon, 633 F.2d 1172 (5th Cir. 1981); Open Records Decision
No. 455 at 3-7 (1987). The second constitutionally protected privacy interest is in freedom
from public disclosure of certain personal matters. See Ramie v. City of Hedwig Village,
Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect of constitutional privacy
balances the individual’s privacy interest against the public’s interest in the information. See
ORD 455 at 7. Constitutional privacy under section 552.101 is reserved for “the most
intimate aspects of human affairs.” Id. at 8 (quoting Ramie, 765 F.2d at 492). Upon review,
we find no portion of the remaining information at issue falls within the zones of privacy
~or otherwise implicates an individual’s privacy interests for purposes of constitutional
privacy. Therefore, the district may not withhold this information under section 552.101 in
conjunction with constitutional privacy.
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We note the remaining information contains a personal e-mail address subject to
section 552.137 of the Government Code, which excepts from disclosure “an e-mail address
of a member of the public that is provided for the purpose of communicating electronically
with a governmental body,” unless the member of the public consents to its release or the
e-mail address is of a type specifically excluded by subsection (c). See Gov’t Code
§ 552.137(a)-(c). The e-mail address at issue is not a type specifically excluded by
section 552.137(c). Accordingly, the district must withhold the e-mail address we have
marked under section 552.137 of the Government Code unless the owner of the e-mail
address has affirmatively consented to its disclosure.

In summary, the district must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with sections 161.032 and 241.152
of the Health and Safety Code. The district may only release the marked medical records in
accordance with the MPA. The district must withhold the information we marked under
section 552.101 of the Government Code in conjunction with common-law privacy. . The
district must withhold the e-mail address we have marked under section 552.137 of the
Government Code unless the owner of the e-mail address has affirmatively consented to its
disclosure.” The district must release the remaining information,

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787. ‘

Sincerely,

i %%

Paige Lay
Assistant Attorney General
Open Records Division

PLl/eeg

SWe note this office recently issued Open Records Decision No., 684 (2009), a previous determination
to all governmental bodies authorizing them to withhold ten categories of information, including an e-mail
address of a member of the public under section 552.137 of the Government Code, without the necessity of
requesting an attorney general decision.
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Ref:

Enc.

cC:

ID# 401665
Submitted documents

Requestor
(w/o enclosures)

Mr. Joseph R. Larsen

Sedgwick, Detert, Moran & Arnold, LLP
1111 Bagby Street, Suite 2300

Houston, Texas 77002

(w/o enclosures)

Ms. Deborah Hankinson
Hankison Levinger LLP

750 N St. Paul Street, Suite 1800
Dallas, Texas 75201

(w/o enclosures)




