
October 8, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Hyattye O. Simmons 
General Courlsel 
Dallas Area E~apid Transit 
P.O. Box 660J63 
Dallas, Texas 75266-0163 

Dear Mr. Simmons: 

0R20 1 0-15429 

You ask whether certain infonnation is subject to required public disclosme under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Yom request was 
assigned ID# 396189 (DART ORR# 7577). 

Dallas Area Rapid Transit ("DART") received a request for the persOlmel records of a named 
individual. Y:,ou state you have released some infonnation to the requestor. You claim that 
the submitte(l infonnation is excepted from disclosme under section 552.102 of the 
Govenunent Code. We have considered the e~ception you claim and reviewed the submitted 
infonnation. . 

Section 552.1 02(a) excepts from public: disQlosure "jI~fonnation in a persOlmel file, the 
disclosure of which wouldconstitllte a clearlYIU1warranted invasion ofpersonal privacy[.]" 
Gov't Code § 552.102(a). Section 552.102 is applicable to infonnation that relates to public 
officials and employees. See Open Records Decision No. 327 at 2 (1982) (anything relating 
to employee's employment and its tennsconstitutes infonnation relevant to person's 
employment r~lationship and is pmi of employee's personnel file). hl Hubert v. Harte-Hanks 
Texas Newspapers, 652 S.W.2d 546 (Tex. App.-Austin 1983, writ refd n.r.e.), the court 
filled the test to be applied to inf01111ation claimed to be protected under section 552.102(a) 
is the same as the test fonnulated by the Texas Supreme Court in Industrial Foundation v. 
Texas Industrial Accident Board, 540 S.W.2d 668 (Tex. 1976), for infonnation claimed to 
be protected under the doctrine of common-law privacy as incorporated by section 552.101 
of the Goveniment Code. 

Common-lawprivacy protects infonnatic:in if(l) the infonnation contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
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person, and (2) the information is not oflegitimate concern to the pUblic. Indus. Found., 540 
S. W.2d at 685. To demonstrate the applicability of COlmnon -law privacy, both prongs of this 
test must be satisfied. Id. at 681-82. The types of infornlation considered intimate or 
embanassingby the Texas Supreme Comi in Industrial Foundation included infornlation 
relat~ng to sexual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psychiatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. See 540 S. W.2d at 683. This office has found personal financial information relating 
only to an individual ordinarily satisfies the first requirement of the test for cOlmnon-law 
p11vacy. See Open Records Decision Nos. 600 (1992) (finding p ersonal financial infornlation 
to include designation of beneficiary of employee's retirement benefits and optional 
insurance coverage; choice of particular insurance canier; direct deposit authorization; and 
fonns allowil'lg employee to allocate pretax compensation to group insurance, health care, 
or dependent care), 545 (1990) (defened compensation infonnation, participation in 
voluntary investment program, election of optional insurance coverage, mortgage payments, 
assets, bills, and credit history). TIns office has also recoglnzed that public employees may 
have a privacy interest in their drug test results. See Open Records Decision Nos. 594 (1991) 
(suggesting identification of individual as having tested positive for use of illegal drug may 
raiseprivacyi~sues), 455 at 5 (citingShoemakerv. Handel, 619 F. SUpp. 1089 (D.N.J. 1985), 
aff'd, 795 F.2d. 1136 (3rd Cir. 1986)). Generally, however, the public has a legitimate 
interest in in~onnation that relates to public employment and public employees. See Open 
Records Dec~.sion No. 562 at 10 (1990) (persOlmel file infonnation does not involve most 
intimate aspects of human affairs, but in fact touches on matters of legitimate public 
concern). Infonnation that pertains to an employee's actions as a public servant generally 
cannot be con~idered to be beyond the realm oflegitimate public interest. See Open Records 
Decision No~. 470 at 4 (1987) (public has legitimate interest in job qualifications and 
perfonnance of public employees), 444 at 5-6 (1986) (public has legitimate interest in 
lmowing rea,sons for dismissal, demotion, promotion, or resignation of public 
employees), 423 at 2 (1984) (scope of public employee privacy is ilarrow). You assert that 
the drug test :,l'esults of the fonner DART officer at issue are confidential; however, we 
conclude that there is a legitimate public interest in this infonnation. Upon review, we find 
a pOliion of ithe submitted infonnation is highly intimate or embanassing and of no 
legitimate puplic interest. Accordingly, DART must withhold the infonnation we have 
marked under::section 552.102(a) in conjtU1ction with common-law privacy. However, we 
find the rem~ining information is either not highly intimate or embanassing or is of 
legitimate public interest. Consequently, DART may not withhold any of the remaining 
infonnation tinder section 552.102(a) of the Govenmlent Code. As you raise no further 
exceptions to;.~he disclosure of the remaining infonnation, it must be released. 

This letter rul:ip.g is limited to the paliicular infonnation at issue in this request and limited 
to the facts as,,'presented to us; therefore, this ruling must not be relied upon as a previous 
detemlinatiOI:JiTegarding any other information or any other circumstances. 

l!' 

Thi's ruling t~iggers important deadlines regarding the rights and responsibilities of the 
governmental,!bodyand ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
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or call the Office of the Attorney General's Open Govenllnent Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation tmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. , 

NnekaKanu .. 
Assistant Attorney General 
Open Records Division 

NK/em 

Ref: ID# 396189 

. Enc; Submitted docmnents 

cc: Requestor 
(w/o enclosures) 


