
October 14, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Jacqueline E. Hojem 
Public hlformation Coordinator 
Metropolitan Transit Authority of HalTis COl~lty 
P.O. Box 61429 

'. 

Houston, Texas 77208-1429 , 

Dear Ms. Hojem: 

0R2010-15666 

You ask whether celiain information is subj ect to required public disclosure under the 
Public hlfOlIDfltion Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 396909 (MTA# 2010-0619). 

The Metropolitan Transit Authority of Harris County ("METRO") received a request for all 
submitted prqposals and all tabulations used to determine the final award related to RFP 
RP0900052. I Although METRO takes no position as to the disclosure of the requested 
information, you state that it may contain confidential and proprietary information subject 
to exception under the Act. Accordingly, you state, and provide documentation showing, 
METRO notified the companies whose infomlation is at issue,ofthe request for infonnation 
and of their right to submit argU1~ellts to this office as to why' the submitted infonnation 
should not be released. 1 See Gov;t Code: § 552.305(d); see also Open Records Decision 
No. 542 (1990) (statutory predecessor to section 552.305 pennits govemmental body to rely 
0~1 interested ~hird patiy to raise and explain applicability of exception in the Act in celiain 
circumstances). Two of these companies, WJP & Associates and Confidential Research, 
Inc., notified,J\1ETRO that their infonnation could be released. Accordingly, you state 
METRO made these proposals and the infonnation related to the tabulations available to the 

IThe interested third parties are as follows: A. Joe Winter Investigations Co., Inc. ("JWI"); ProSidian 
Consulting, LL9 ("ProSidian"); WJP & Associates;. Laborchex, Inc.; Quick Search; Screening One; 
Accusource; Ca~co Group, Inc.; Inquiries, Inc.; PointHR Inc.; Mind Your Business, Inc.; Corporate SeclU"ity 
Services Inc.; American Investigations & SeclU"ity' Intemational; HireRight, Inc. ("HireRight"); Acxiom 
Information Secllrity Services ("Acxiom"); Merchants Information Solutions, Inc.; Stadler & Co., Inc.; Stewart 
Investigative Services, Inc.; Confidential Research, Inc.; and The Investigative Fum, Inc. 
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requestor. JWI, ProSidian, Screening One, HireRight, and Acxiom responded to the notice 
and argue that some or all of their infonnation is excepted fi.-om disclosure. We have 
considered tIle submitted arguments and reviewed the submitted infonnation. 

We note an il~terested third-paliy is allowed ten business days after the date of its receipt of 
the governmental body's notice under section 552.305(d) to submit its reasons, ifany, as to 
why requested infonnation relating to that party should be withheld from disclosure. See 
Gov't Code § 552.305(d)(2)(B). As of the date of this letter, we have only received 
comments fi.-om JWI, ProSidian, Screening One, HireRight, and Acxiom. The remaining 
third paliies have not submitted to this office any COlmnents explaining why their 
infonnation should not be released. Thus, these companies have not demonstrated that any 
oftheir infonp.ation is proplietary for purposes ofthe Act. See id. § 552.110; Open Records 
Decision No~,' 661 at 5-6 (1999) (to prevent disclosure of commercial or financial 
infolIDation, party must show by specific factual evidence, not conclusory or generalized 
allegations, that release of requested infonnation would cause that party substantial 
competitive h~nn), 552 at 5 (1990) (party must establish prima facie case that infonnation 
is trade secret), 542 at 3. Accordingly, we conclude METRO may not withhold any portion 
of the submitted infonnation on the basis of any proprietary interest these remaining third 
parties may have in the infonnation. 

ProSidian rais.es section 552.101 ofthe Government Code in conjunction with the Unifonn 
Trade Secrets: Act. Section 552.101 excepts from disclosure "infonnation considered 
confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. The UnifOlID Trade Secrets Act was drafted by the National Conference of 
Conunissioners on Unifonn State Laws as a model law to be used by state legislatures in 
enacting simi~ar statutes. We note that the Texas legislature has not enacted a version ofthe 
Unifonn Trage Secrets Act. Therefore, METRO may not withhold any pOliion of 
ProSidiall's iI);fOlIDation under section 552.101 on that basis. 

p 
JWI, ProSidia;l1, Screening One, HireRight, and Acxiom argue that either all or pOliions of 
their proposals are excepted under section 552.110. Section 552.110 of the Government 
Code protects:)(l) trade secrets, and (2) cOlmnercial or financial information the disclosure 
of which wou~~ cause substantial competitive hann to the person from whom the infonnation 
was obtained"iSee id. § 552.110(a)-(b). Section 552.110(a) protects trade secrets obtained 
from a person .and privileged or confidential by statute or judicial decision. Id. § 552.11 O( a). 
The Texas Supreme COUli has adopted the definition oftrade secret from section 757 ofthe 
Restatement qfTorts, which holds a trade secret to be: 

,>; 

any fonnula, pattern, device or compilation of infonnation which is used in 
one's business, and which gives him all 0ppOliunity to obtain an advantage 
over qpmpetitors who do not know or use it. It may be a fonnula for a 
chemiqal compound, a process of manufacturing, treating or preserving 
materi:flls, a pattern for a machine or other device, or a list of customers. It 
differ~from other secret infonnation in a business ... in that it is not simply 
infom.{ation as to single or ephemeral events in the conduct of the business 
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A trade secret is a process or device for continuous use in the operation 
of the ,business. . .. [It may] relate to the sale of goods or to other operations 
in the, business, such as a code for detennining discounts, rebates or other 
conce~sions in a price list or catalogue, or a list of specialized customers, or 
a method ofbooldceeping or other office management. 

t' 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 776 (rex. 1958). In detennining whether paliicular inf01111ation constitutes a trade 
secret, this office considers the Restatement's definition of trade secret as well as the 
Restatement'~ list of six trade secret factors. 2 RESTATEMENT OF TORTS § 757 cmt. b (1939). 
This office n{llst accept a claim that infonnation subject to the Act is excepted as a trade 
secret if a pr(jna facie case for the exception is made and no argument is submitted that 
rebuts the claim as a matter oflaw. See ORD 552 at 5. However, we camlot conclude that 
section 552.110(a) is applicable unless it has been shown that ~he infonnation meets the 
definition of it trade secret and the neceSSal'y factors have been demonstrated to establish a 
trade secret ¢laim. Open Records Decision No. 402 (1983). We note that pricing 
infonnation pe1iaining to a particular contract is generally not a trade secret because it is 
"simply infon'nation as to single or ephemeral events in the conduct ofthe business," rather 
than "a proqess or device for continuous use in the operation of the business." 
RESTATEMENT OF TORTS § 757 cmt. b (1939). 

I',. 

Section 552. il O(b) protects "[ c ]ommercial or financial infonnation for which it is 
demonstrated:)ased on specific factual evidence that disclosure would cause substantial 
competitive l{al1n to the person from whom the infonnation was obtained[.]" Gov't Code 

'. 
§ 552.11 O(b). ~~This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusOliy or generalized allegations, that substantial competitive injury would likely 
result from re~ease of the inf?nnation at issue. Id.; see also ORD 661 at 5. 

Upon review, :we conclude HireRight has established a prima facie case that its customer 
lists, which \ we have mal'ked, constitute trade secret infonnation purSUallt to 
section 552.1 t.0(a). Additionally, we find that JWI, ProSidian, Screening One, HireRight, 

2The Restatement of Torts lists the following six factors as indicia of whether il1fonnation constitutes 
a trade secret: . 

(1) the extent to which the il1fol111ation is lmown outside of [the company]; 
(2) the:extent to which it is !mown by employees and other involved in [the company's] 
busines,::;; 
(3) the ~xtent ofmeasmes taken by [the company] to guard the secrecy of the infonnation; 
(4) the :Value of the information to [the company] and [its] competitors; 
(5) the ~lllount of effort or money expended by [the company] in developing the information; 
(6) the e;ase or difficulty with which the information could be properly acquired or duplicated 
by others. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Open Records Decision Nos. 319 at 2 (1982), 306 at 2 
(1982), 255 at 2 (1980). 
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and Acxiom have made the specific factual or evidentiary showing that portions of their 
proposals, including their pricing infonnation, which we have marked, constitute commercial 
or financial ilifonnation the release of which would cause JWI, ProSidian, Screening One, 
HireRight, aild Acxiom substantial competitive injury under section 552.110(b). 
Accordingly, METRO must withhold the infonnation we have marked lmder section 552.110 
of the Gove111ment Code. 

However, upon review, we find that none ofthe pmiies have established a prima facie case 
that any portion of the remaining information constitutes a trade secret protected by 
section 552.110( a). We also conclude that none ofthe paliies have made the specific factual 
or evidentiary showing required by section 552.110(b) that the release of any of the 
remaining infonnation would cause substantial competitive hann. See Open Records 
Decision Nos: 661 (for information to be withheld under commercial or financial infonnation 
prong of section 552.110, business must show by specific factual evidence that substantial 
competitive injury would result from release of particular infonnation at issue), 509 at 5 
(1988) (because costs, bid specifications, and circumstances would change for future 
contracts, assC(rtions that release of bid proposal might give competitor unfair advantage on 
future contrao,ts was entirely too speculative), 319 at 3 (infonnation relating to organizq-tion 
and personnel, professional references, market studies, qualifications, and pricing are not 
ordinarily excepted from disclosure lmder statutory predecessor to section 552.110), 175 at 4 
(1977) (resumes camlot be said to fall within any exception to the Act). Therefore, METRO 
may not withhold any of the remaining infonnation lmder section 552.11 O. 

We note a portion of the remaining infonnation is excepted from disclosure lmder 
section 552.130 of the Gove111ment Code, which excepts from disclosure infonnation 
relating to a ~notor vehicle title or registration issued by a Texas agency.3 Gov't Code 
§ 552.130(a)(Q). Thus, METRO must withhold the partial license plate number contained 
in one ofthe $ubmitted photographs, which we have marked, under section 552.130. 

We note p01;tions of the remaining infonnation are excepted from disclosure under 
section 5 52.1 ~ 6 ofthe Gove111ment Code, which provides that "[ n] otwithstanding any other 
provision ofthis chapter, a credit card, debit card, charge card, or access device number that 
is collected, a,~sembled, or maintained by or for a govenunental body is confidential." Id. 
§ 552.136(b ).~ This office has detelmined that insurance policy munbers are access device 
numbers for purposes of section 552.136. See id. § 552. 136(a) (defining "access device"). 
Therefore, M~TRO must withhold the insurance policy numbers we have marked pursuant 
to section 552·J36 of the Govenunent Code. 

" 

Finally, we n9te some of the materials at issue are protected by copyright. A custodian Of 
public record~ must comply with the copyright law and is not required to fU111ish copies of 

3The Otfice of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (198'7). 
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records that afe copyrighted. Open Records Decision No. 180 at 3 (1978). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 
infornlation. 'Ie!.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so llllassisted by the 
governmental' body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summarY,:METRO must withhold the infol111ation we have marked in HireRight's 
proposal under section 552.11 O( a). METRO must withhold the infonnation we have marked 
in JWI's, PrQSidian's, Screening One's, HireRight's, and Acxiom's proposals lmder 
section 552.11 O(b) ofthe Govenunent Code. METRO must withhold the partial license plate 
number we m!lrked under section 552.130 of the Govenunent Code and the insurance policy 
numbers we liave marked under section 552.136 ofthe Government Code.4 The remaining 
information rnust be released, but any copyrighted infonnation may only be released in 
accordance with copyright law. 

, , 
This letter mling is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOlT.regarding any other infornlation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govel11111entalbody and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Govenunent Hotline, toll free, 
at (877) 673-;-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney General, toll fi .. ee at (888) 672-6787. 

Sincerely, 

17ah:1f~ 
Kate Hartfield 
Assistant AttQl11ey General 
Open Record~ Division 

KH/em 

4We note tIlis office recently issued Open Records Decision No. 684 (2009), a previous detemrination 
to all govenullen:tal bodies authorizing them to withhold ten categories of information, including tlle pOliion 
of a photograph that reveals a Texas license plate number under section 552.130 of the Goverl1l11ent Code and 
insurance policynumbers under section 552.13 6 of tile Govenullent Code, wifuout the necessity of requesting 
an attorney general decision. 

----------~,:.--------------------------------------.! 
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Ref: ID# 396909 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Adam W. Dietrich 
Balcer & Beck, PLLC 
202 Avenue A 
COl1TQe, Texas 77301 

Mr. Geoff Vaughan 
Laborchex, Inc. 
2506 Lakeland Drive #200 
Jackson, Mississippi 39232 
(w/o epclosures) 

Mr. S",l Mmiinicio 
Carco;Group, Inc. 
5000 Corporate Comi #203 
Holtsville, New York 11742 
(w/o enclosures) 

Mr. Tpnuny E. Stadler 
Stadler & Co., Inc. 
3724 F.M. 1960 West #242 
Houston, Texas 77068 
(w/o enclosures) 

Mr. Alnold Stewart 
Stewa.r,t Investigative Services, Inc. 
Dba Stewmi & Associates 
8700 Commerce Park Drive # 122 
Houston, Texas 77036 
(w/o enclosures) 

Ms. J epnifer Clark 
Inquiries, Inc. 
129 N;Olih West Street 
Easton, Maryland 21601-2709 
(w/o e,nclosures) 

Mr. Adrian Woolcock 
Prosidian Consulting, LLC 
550 Open Book Lane 
Charlotte, Nmih Carolina 28270-3745 
(w/o enclosures) 

Ms. Carolyn Walter 
Quick Search 
4155 Buena Vista 
Dallas, Texas 7504 
(w/o enclosures) 

Mr. Michael Byrd 
Screening One 
1860 North Avenida Republica de Cuba 
Tampa, Florida 33605 
(w/o enclosures) 

Mr. Peter Stocks 
Accusource 
1240 East Ontm'io Avenue #102-140 
Corona, Califomia 92881 
(w/o enclosures) 

Mr. Eric Rhodes 
The Investigative Finn, Inc. 

. 1314 Texas Avenue, Suite 810 
Houston, Texas 77002 
(w/o enclosures) 

Mr. Marc Klamecki 
Pointlu' Inc. 
3535 Firewhee1 Drive #C2 
Flower MOlmd, Texas 75028 
(w/o enclosures) 
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Mr. J olm Posey 
Corporate Security Services, Inc. 
2210 West main Street #107-214 
Batt1egrolmd, Washington 98604 
(w/o enclosures) 

Mr. E]jic Hughes 
Hireright, Inc. 
5151 Califomia Avenue 
Irvine, California 92617 
(w/o enclosures) 

Mr. Mike Cool 
Acxiom hlfonnation Security Services 
611 Oak Tree Boulevard 
hldependence, Ohio 44131 
(w/o ~nclosures) 

Ms. Karen M. Caruso 
Mind Your Business, hlC. 
305 East 8th Avenue 
Hendersonville, North Carolina 28792 
(w/o enclosures) 

Mr. Daniel B. Flores 
American hlVestigations & Security hlt'l 
955 West Highway 281 
DOlma, Texas 78537 
(w/o enclosures) 

Ms. Anne Heller 
Merchants Inf0D11ation Solutions, hlC. 
301 East Virginia Avenue, 2nd Floor 
Phoenix, Arizona 85004 
(w/o enclosures) 


