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October 19, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. W. Montgomery Meitler 
Assistant Counsel 
Texas Education Agency 
1701 North Congress Avenue 
Austin, Texas 78701-1494 

Dear Mr. Meitler: 

0R2010-15825 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5 5 2 of the Government Code. Your request was 
assigned ID#397190 (TEA PIR# 13648). 

The Texas Education Agency (the "agency") received a request for the investigative file and 
agreed final order regarding a named educator. You state you will release some of the 
responsive infonnation to the requestor. You state that because the investigation into this 
named educator is ongoing, an agreed final order regarding this investigation does not exist. I 
You have redacted the named individual's social security number pursuant to 
section 552."147 ofthe Government Code and personal e-mail addresses in accordance with 
.Qp~11 ~ec0l"ds _ J:)e~isi(m~ 0 .684 (~9Q~). 2 

_y"()U. cl~i111.that Jl1e . reque§te~ }nfonnation_ is 
excepted from disclosure under sections 552.102 and 552.103 ofthe Government Code. We 

lIn responding to a request for infomlation under the Act, a govemmental'body is not required to 
answer factual questions, conduct legal research, or disclose information that did not exist at the time the request 
was received. SeeEcon. Opportunities Dev. CO/po v. Bustamante, 562 S.W.2d 266 (Tex.Civ.App.-SanAntonio 
1978, writ dism'd); Open Records Decision Nos. 563 at 8 (1990), 555 at 1-2 (1990). 

2Section 552.147(b) of the Govemment Code authorizes a govemmental body to redact a living 
person's social security number from public release without the necessity of requesting a decision from this 
office tmder the Act. Gov't Code § 552.147(b). Open Records Decision No. 684 serves as a previous 
detemlination to all govermnental bodies authorizing them to withhold ten categories of infomlation, including 
personal e-mail addresses under section 552.137 ofthe Govemment Code, without the necessity of requesting 
an attomey general decision. See ORD 684. 
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have considered the exceptions you claim and reviewed the submitted representative sample 
of infonnation.3 

Section 552.l02(b) ofthe Govemment Code excepts from disclosure "a transcript from an 
institution of higher education maintained in the personnel file of a professional public 
school employee." Gov't Code § 552.1 02(b). However, this section further provides that 
"the degree obtained or the curriculum on a transcript in the personnel file ofthe employee" 
is not excepted from disclosure. Id. You state the submitted transcripts are maintained in 
the educator's persOlmel files at Ysleta Independent School District and Fredericksburg 
hldependent School District, and you state the agency has possession ofthese transcripts via 
a special right of access in chapter 249 of title 19 of the Texas Administrative Code. See 19 
T.A.C. § 249.14 (agency may obtain and investigate infonnation concerning alleged 
improper conduct by an educator). In Texas Education Agency v. Greg Abbott, the district 
court held that transcripts obtained by the agency from a school district during their 
investigation of an educator are considered to be maintained in the persomlel files of 
employees of the district and are thus subject to section 552.102(b). Tex. Educ. Agency 
v. Greg Abbott, Atty Gen. For the State of Tex., No. 07-002656 (2501h Dist. Ct., Tex. 
Dec. 1,2008). Thus, with the exception ofthe employee's name, courses taken, and degree 
obtained, the agency must withhold the submitted transcripts pursuant to section 552.1 02(b) 
of the Govemment Code. 

Section 552.103 ofthe Govemment Code provides in part: 

(a) Infonnation is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature t6 which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Infonnation relating to litigation involving a govemmental body or an 
officer or employee of a govemmental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication ofthe infOlmation. 

3We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIllS open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to tillS 
office. / 
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Gov't Code § 552.103(a), (c). The agency has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is a showing that (1) litigation was pending or 
reasonably anticipated on the date of the receipt of the request for information and (2) the 
infonnation at issue is related to the pending or anticipated litigation. Univ. of Tex. Law Seh. 
v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. 
Houston Post Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, wlit refd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The agency must meet both prongs of 
this test for information to be excepted lUlder section 552.1 03( a). 

To establish that litigation is reasonably anticipated, a governmental body must provide tIns 
office "concrete evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). ill the context of anticipated 
litigation in which the govenunental body is the prospective plaintiff, the concrete evidence 
must at least reflect that litigation is "realistically contemplated." See Open Records 
Decision No. 518 at 5 (1989); see also Attomey General Opinion MW-575 (1982) (finding 
that investigatory file may be withheld from disclosure if govemmental body attomey 
determines that it should be withheld pursuant to section 552.103 and that litigation is 
"reasonably likely to result"). Whether litigation is reasonably anticipated must be 
detennined on a case-by-case basis. See ORD 452 at 4. 

You inform us the submitted information is related to an open investigation of allegations 
that an educator engaged in inappropriate conduct. You state the alleged misconduct may 
require the agency to file a petition for sanctions against the educator pursuant to provisions 
of the Education Code and title 19 of the Texas Administrative Code. See Educ. Code 
§§ 21.031(a) (the agency shall regulate and oversee standards of conduct of public school 
educators), 21.041(b) (the agency shall propose lUles providing for disciplinary 
proceedings); 19 T.A.C. §§ 247.2, 249.15(c). You explain ifthe educator files an answer to 
the petition, the matter will be refelTed to the State Office of Administrative Hearings for a 
contested case proceeding. See id. § 249.18. You state such proceedings are govemed by 

_ theAdministrative Procedure Act (the "AEA") , chapter 2DD 1 ofthe Govemment Code. See 
Educ. Code § 21.041(b)(7); 19 T.A.C. § 249.4(a)(I); Open Records Decision No. 588 (1991) 
(contested case under AP A constitutes litigation for purposes of statutory predecessor to 
Gov't Code § 552.103). Based on your representations and our review, we determine the 
agency reasonably anticipated litigation on the date it received the request for information. 
Flllihennore, you explain the submitted infonnation was compiled for the purpose of 
investigating the alleged educator misconduct. Upon review ofthe submitted infonnation, 
we agree the infonnation relates to the anticipated litigation. We therefore conclude the 
agency may withhold the submitted infonnation llllder section 552.103 of the Govel11ment 
Code. 

We note, however, that once infol111ation has been obtained by all parties to the anticipated 
litigation through discovery or otherwise, no section 552.1 03( a) interest exists with respect 
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to that information. Open Records DecisionNos. 349 (1982)J 320 (1982). Thus~ information 
that has either been obtained from or provided to the opposing party in the anticipated 
litigation is not excepted from disclosure under section 552.1 03( a), and it must be disclosed. 
Further, the applicability of section 552.103(a) ends when the litigation has concluded or is 
no longer reasonably anticipated. Attorney General Opinion MW-575 at 2; Open Records 
Decision Nos. 350 at 3 (1982), 349 at 2. 

In smnmary, with the exception of the educator's name, courses taken, and degree obtained, 
the agency must withhold the submitted transcripts pursuant to section 552.102(b) of the 
Govenunent Code. The agency may withhold the remaining requested information llllder 
section 552.103 ofthe Government Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other information or any other circumstances. 

TIns ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Govenunent Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed,to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Vanessa Burgess 
Assistant Attorney General 
Open Records Diyision 

VB/dIs 

Ref: ID# 397190 

Enc. Submitted docmnents 

c: Requestor 
(w/o enclosures) 


