
October 19, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. MichelleT. Rangel 
Assistant County Attomey 
FOli Bend County 
301 Jackson Street, Suite 728 
Richmond, Texas 77469-3108 

Dear Ms. Rangel: 

0R2010-15847 

You ask whether certain information is subject to required public disclosure lUlder the 
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 397199. 

The Fort Bend County Sheriffs Office (the "sheriff') received a request for any records in 
which a named peace officer is the subject of an investigation. 1 You claim the submitted 
infonnation is. excepted from disclosure unde.r section 552.108 ofthe Govemment Code. We 
have considered the exception you claim and reviewed the submitted infonnation. 

Section 552.1.08 of the Govemment Code provides ~nrelevaI).t part: 

(a) Infmmation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from the 
requirements of Section 552.021 if: 

Iyou state the sheriff sought and received clarification fro111 the requestor regarding the request. See 
Gov't Code § 552.222(b) (stating ifinf0l111ation requested is unclear to governmental body or iflarge amolmt 
of inf0l111ation has been requested, governmental body may ask requestor to clarify or nal1'0W request, but may 
not inquire into purpose for which inf0l111ation will be used). 

POST OFFICE Box 12548, AUSTIN, TEXAs 78711-2548 TEL:(512)463-2100 WWW.Ot\G.STt\TE.TX.US 

An Equal Employment Opportllnit)' Emplo)'er. Printed on Recycled Papa 



Ms. Michelle T. Rangel- Page 2 

(2) it is infonnation that deals with the detection, 
investigation, or prosecution of crime only in relation to an 
investigation that did not result in conviction or defelTed 
adjudication; 

(b) Anintel11al record or notation of a law enforcement agency or prosecutor 
that is maintained for intel11al use in matters relating to law enforcement or 
prosec~ltion is excepted from the requirements of Section 552.021 if: 

(2) the intel11al record or notation relates to law enforcement 
only in'relation to an investigation that did not result in 
conviction or defelTed adjudication[.] 

Gov't Code § 552.l08(a)(2), (b)(2). A governmental body claiming section 552.108(a)(2) 
or section 552.1 08(b )(2) must demonstrate the requested infOlmation relates to a criminal 
investigation that has' concluded in a final result other than a conviction or defelTed 
adjudication. You state the submitted background investigation of a prospective employee 
relates to a concluded criminal investigation that did not result in a conviction or defelTed 
adjudication. ! We note, however, section 552.108 is generally not applicable to records of 
an administrative investigation that did not result in a criminal investigation or prosecution. 
See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. App.-Austin 2002, no pet.); 
Moralesv. Ellen, 840 S.W.2d 519,525-26 (Tex. App.-ElPaso 1992, writ denied) (statutory 
predecessor to section 552.108 not applicable to intel11al investigation that did not result in 
criminal investigation or prosecution). In Fort Worth v. Cornyn, the Third Court of Appeals 
agreed with this office's long time interpretation of section 552.108(b) stating "the type of 
intemal records that could interfere with law enforcement are those that would divulge a 
police depmiment's methods, techniques, and strategies." See 86 S.W.3d at 326. Further, 
the Court stated, "when a police department acts as an employer, its concel11S are similar to 
those of other govemmental agencies-to hire the most qualified applicants-and, when 
acting in sucl1!a capacity, its activities do not 'relate to law enforcement. '" Id. As a general 
rule, section 552.108 is not applicable to a law enforcement agency's persoIDlel records. See 
id. at 329 (section 552.1 08(b) not applicable to documents obtained by police department for 
purpose of evaluating applicant's fitness for employment); see also Open Records Decision 
Nos. 562 at ~O (1990) (predecessor to section 552.108(b) inapplicable to employment 
infonnation in police officer's file), 361 at 2-3 (1983) (statutory predecessor to 
section 552.lQ8(b) inapplicable to backgrolmd infonnation collected on unsuccessful 
applicant for e~nployment with sheriff s department), 350 at 3-4 (1982). As noted above, the 
infonnation you seek to withhold under section 552.108 was created as part of an 
employment ',application background check. Upon review, we find you have not 
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demonstratedthe applicability of section 552.108(a)(2) or 552.108(b)(2) to the submitted 
infonnation. :Consequently, the sheriff may not withhold any of the submitted infonnation 
on that basis. ; . 

We note the sttbmitted infonnation contains the peace officer's fingerprints. Section 552.1 0 1 
ofthe Government Code excepts from disclosure "infonnation considered to be confidential 
by law, eithet constitutional, statutory, or by judicial decision.,,2 Gov't Code § 552.101. 
This exception encompasses infonnation protected by other statutes, such as section 560.003 
of the Govenlment Code, which provides "[ a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." Gov't Code § 560.003; see 
id. § 560.001(1) ("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or 
record of hand or face geometry). There is no indication the requestor has a right of access 
to the fingerptints under section 560.002. See id. § 560.002(1)(A) (govenllnental body may 
not sell, lease,-or otherwise disclose individual's biometric identifier to another person unless 
the individual consents to disclosure). Therefore, the sheriff must withhold the fingerprints 
we have marked under section 552.101 of the Government Code in conjunction with 
section 560.003 of the Govenunent Code. 

Section 552.L01 also encompasses the doctrine of common-law privacy, which protects 
infonnation if (1) the infonnation contains highly intimate or embanassing facts, the 
pUblication of which would be highly objectionable to a reasonable person, and (2) the 
information ip not of legitimate concern to the public. See Indus. Found. v. Texas Indus. 
Accident Bd.,: 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
common-lawprivacy, both elements ofthe test must be established. Id. at 681-82. The type 
of informatiqn considered intimate or embanassing by the Texas Supreme Court in 
Industrial Fo~tndation included infonnation relating to sexual assault, pregnancy, mental or 
physi,cal abu~e in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, att~mpted suicide, and injuries to sexual organs. Id. at 683. ill addition, this office 
has found that some kinds of medical infonnation or infonnation indicating disabilities or 
specific illnesses are excepted from required public disclosure under c01111non-law privacy. 
See Open Records Decision Nos. 470 (1987) (illness from severe emotional andjob-related 
stress), 455 (Ip87) (prescription dmgs, illnesses, operations, and physical handicaps). This 
office has also found personal financial infonnation not relating to a financial transaction 
between an illdividual and a govenunental body is generally protected by common-law 
privacy. See Qpen Records Decision Nos. 600 (1992) (employee's designation ofretirement 
beneficialY, ohoice of insurance calTier, election of optional coverages, direct deposit 
authorization, fonns allowing employee to allocate pretax compensation to group insurance, 
health care or ~ependent care), 545 (1990) (defen-ed compensation infonnation, participation 
in voluntaly~investment program, election of optional insurance coverage, mortgage 

2The Office of the Attomey General will raise mandatory exceptions on behalf of a govenm1ental body, 
I, 

but ordinarily w~g not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987),470 
(1987). ~. 

f.. 
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payments, assets, bills, and credit history). Upon review, we find a portion ofthe remaining 
infonnation, which we have marked, is highly intimate or embarrassing and not oflegitimate 
public concel11. Therefore, the sheriff must withhold this infonnation pursuant to 
section 552.101 of the Govel11ment Code in conjlU1ction with common-law privacy. 

We note a pOliion of the remaining infOlmation is subject to section 552.117(a)(2) of the 
Govennnent Code, which excepts from public disclosure a peace officer's home address and 
telephone number, social security number, and family member infonnation regardless of 
whether the peace officer made an election under section 552.024 ofthe Govennnent Code.3 

Gov't Code § 552.117(a)(2). We further note section 552.117 is also applicable to personal 
cellular telephone numbers, provided the cellular telephone service is not paid for by a 
governmental body. See Open Records Decision No. 506 at 5-6 (1988) (section 552.117 not 
applicable to cellular telephone numbers paid for by govel11mental body and intended for 
official use). Therefore, the sheriff must wi thho ld this information, which we have marked, 
under section 552. 117(a)(2) of the Government Code.4 

The remaining information contains a Texas driver's license information. Section 552.130 
of the Govel11ment Code excepts fi:om disclosure information that "relates to ... a motor 
vehicle operator's or driver's license or pelmit issued by an agency of this state[.]" Gov't 
Code § 552.130(a)(1). Accordingly, the sheriff must withhold the Texas driver's license 
information, which we have marked, under section 552.130 ofthe Government Code. 

In summary, the sheriff must withhold the fingerprints we have marked lU1der 
section 552.101 of the Govel11ment Code in conjunction with section 560.003 of the 
Govel11ment Code. The sheriff must withhold the information we have marked under 
section 552.101 of the Govenunent Code in conjunction with common-law privacy. The 
sheriff must withhold the personal infonnation of the officer we have marked under section 
552.117 of the Govemment Code. The sheriff must withhold the Texas driver's license 
infonnation we have marked under section 552.130 of the Govenunent Code.s The 
remaining infonnation must be released. 

3"Peaceofficer" is defined by Article 2.12 of the Texas Code of Criminal Procedure. 

4We note the previous determination issued in Open Records Decision No. 670 (2001) authorizes a 
governmental body to withhold the home addresses and telephone numbers, personal cellular telephone and 
pager numbers, social secUlity numbers, and family member infonnation of its peace officers under 
section 552.117( a)(2) without the necessity of requesting an attomey general decision. 

5We note tlus office recently issued Open Records Decision No. 684 (2009), a previous detemrination 
to all govenmlental bodies authorizing them to withhold ten categories ofinfonnation, including a fl11gerprint 
under section 552.101 in conjunction with section 560.003 of the Govemment Code and a Texas driver's 
license mmlben.inder section 552.130 ofthe Goven~nent Code, Witllout the necessity ofrequestiug an attomey 

_general decision. 
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This letter mling is limited to the particular information at issue in this request and limited 
to the facts as, presented to us; therefore, this mling must not be relied upon as a previous 
detennination, regarding any other inf01111ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenmlentalbody and ofthe requestor. For more information conce111ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or, call the Office of the Att0111ey General's Open Gove111111ent Hotline, toll free, 
at (877) 673:.6839. Questions conce111ing the allowable charges for providing public 
infOlmation tinder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Att0111ey General, toll fi-ee, at (888) 672-6787. 

Sincerely, 

Mack T. Harrison 
Assistant AttQ111ey General 

, Open Records Division 

MTHIem 

Ref: ID# 397199 

Ene. Submi.tted documents 

c: Requ~stor 

(w/o ~nclosures) 


