
October 20, :2010 

Ms. Ellen H. Spaulding 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Rogers, MOlTis & Grover, L.L.P. 
5718 Westheimer Road, Suite 1200 
Houston, Texas 77057 

'. " 

Dear Ms. Spaulding: 

0R2010-15927 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID#:397545. 

The Klein Independent School District (the "district"), which you represent, received a 
request for all employment records relating to a named fonner district employee. You state 
you have redaCted student-identifying infOlmation from the submitted documents pursuant 
to the Family'Educational Rights and Privacy:Act ("FERP A"), section 1232g oftitle 20 of 
the United States Code. 1 You claim the sub~:Pitted infonnation is excepted from disclosure 
under sections 552.101 and 552.107 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted infOlmatiol1. ' 

, :. '. ~ .' . . - ' . . ' " ',: ..' 

Section 552.101 ofthe Govenllnent Code excepts :5.:om disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses infonnation protected by other statutes. 
Section 21.355 ofthe Education Code provides "[a] document evaluating the perfonnance 

IThe Ullited States Department of Education Family Policy Compliance Office (the "DOE") has 
informed this office FERP A does not pemut state and local educational authorities to disclose to tlus office, 
without parentaf 'or student consent, mn·edacted, personally identifiable infOlmation contained in education 
records for the pm}Jose of om review in tlle open records lUling process lUlder the Act. The DOE has 
deternuned FERP A detemunations must be made by the educational authority in possession of the education 
records. A copy of tlus letter may be found on the Office of the Attomey General's website: 
http://www.oag.state.tx.us/openI20060725usdoe.pdf. " 
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of a teacher or administrator is confidential." Educ. Code § 21.355. This office has 
interpreted this section to apply to any document that evaluates, as that tenn is commonly 
understood, the perfonnance of a teacher or administrator. Open Records Decision No. 643 
(1996). In that opinion, this office also concluded a teacher is someone who is required to 
hold and does hold a certificate required under chapter 21 of the Education Code and is 
teaching at the time of his or her evaluation. Id. In addition, the Third Court of Appeals has 
concluded a written reprimand constitutes an evaluation for purposes of section 21.355 
because "it reflects the principal's judgment regarding [a teacher's] actions, gives cOlTective 
direction, anc( provides for fmiher review." North East Indep. Sch. Dist. v. Abbott, 212 
S.W.3d 364 (Tex. App.-Austin 2006, no pet.). 

You assert the infomlation in Exhibit B is confidential under section 21.355 . We lU1derstand 
the employee at issue was a certified teacher at the time ofthe evaluations. Based on your 
representatiOli and our review, we conclude a pOliion ofthe infonnation in Exhibit B, which 
we have marked, consists of teacher evaluations for purposes of section 21.355. Therefore, 
the district must withhold this infonnation under section 552.101 ofthe Govemment Code. 
Upon review, however, we find you have failed to demonstrate, nor do the documents reflect, 
how any of the remaining infonnation in Exhibit B consists of evaluations or written 
reprimands as contemplated by section 21.355 of the Education Code. Therefore, the district 
maynot withl10ld any of the remaining infonnation under section 552.101 ofthe Govemment 
Code on that "basis. 

Section 552.101 ofthe Government Code also encompasses section 21.048 ofthe Education 
Code, which addresses teacher certification examinations. Section 21. 048( c-1) provides the 
following: 

The results of an examination administered under this section are confidential 
and are not subject to disclosme under [the Act] unless: 

(1) the disclosure is regarding notification to a parent of the 
assignment of an uncertified teacher to a classroom as 

: required by Section 21.057; or 

(2) the educator has failed the examination more than five 
;. times. 

h' 
Educ. Code § 21. 048( c-1 ). We note the remaining infonnation in Exhibit B contains teacher 
certification examination results. We fmihernote subsections 21. 048( c-1)(1) and (2) are not 
applicable in ~his instance. Accordingly, the district must withhold the infonnation we have 
marked in Exhibit B under section 552.101 of the Government Code in conjmlction with 
section 21.048(c-1) of the Education Code. 
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Section 552. fbI also encompasses chapter 411 ofthe Government Code. Criminal history 
record infonnation ("CHRI") generated by the National Clime Infonnation Center or by the 
Texas Crime Infomlation Center is confidential under federal and state law. Title 28, part 20 
ofthe Code of Federal Regulations governs the release ofCHRI that states obtain from the 
federal government or other states. Open Records Decision No. 565 at 7 (1990). The federal 
regulations allow each state to follow its individual law with respect to CHRI it generates. 
Id. Section 411.083 ofthe Govemment Code deems confidential CHRI the Department of 
Public Safety ("DPS") maintains, except DPS may disseminate this infonnation as provided 
in chapter 411, subchapter F ofthe Govenllnent Code. See Gov't Code § 411.083. A school 
district may obtain CHRI from DPS as authorized by section 411.097 and subchapter C of 
chapter 22 of the Education Code; however, a school district may not release CHRI except 
as provided by section 411.097(d). See id. § 411.097(d); Educ. Code § 22.083(c)(1) 
(authorizing school district to obtain from any law enforcement or criminal justice agency 
all CHRI relating to school district employee); see also Gov't Code § 411.087. 
Section 411.087 authorizes a school district to obtain CHRI from the Federal Bureau of 
Investigatiol1pr any other criminal justice agency in this state. Id. Thus, any CHRI 
generated by;,the federal govenunent or another state may not be made available to the 
requestor exc~pt in accordance with federal regulations. See ORD 565. Furthennore, any 
CHRI the district obtained fl.-om DPS or any other criminal justice agency in this state must 
be withheld ,:under section 552.101 of the Govenunent Code in conjlIDction with 
section 411.097 of the Govenllnent Code. See Educ. Code § 22.083(c)(1), Gov't Code 
§ 411.097(d» We note a pOliion of the remaining infonnation in Exhibit B consists of 
CHRI. The district, therefore, must withhold this infonnation, which we have marked, under 
section 552.101 of the Govenunent Code in conjlIDction with section 411.097 of the 
Govemment Code. 

We note some;ofthe remaining infOlmation in Exhibit B maybe subject to section 552.117 
ofthe Government Code? Section 552.117(a)(1) excepts from disclosure the home address 
and telephone; number, social security number, and family member infonnation of a current 
or fonner official or employee of a goven1l11ental body who requests that this infonnation be 
kept confidential under section 552.024 of the Govemment Code. See id. § 552.117(a)(1). 
Whether a p~rticular item of infonnation is protected by section 552.117(a)(l) must be 
detennined at1the time ofthe govenunental body's receipt of the request for infonnation. See 
Open RecordsDecisionNo. 530 at 5 (1989). Thus, infOlmation may onlybe withheld under 
section 552.1 i 7(a)(I) on behalf of a current or fonner employee who made a request for 

. confidentiality under section 552.024 plioI' to the date of the govenunental body's receipt of 
the request for infonnation. Infonnation may not be withheld under section 552.117(a)(1) 
on behalf of i:l. CUlTent or fomler official or employee who did not timely request under 
section 552.024 that the infonnation be kept confidential. Therefore, to the extent the 

2The Office of the Attomey General will raise a mandatory exception on behalf of a govel1llnental 
body, but ordimirily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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employee whose infonnation is at issue made a timely request for confidentiality under 
section 552.024, you must withhold the infonnation we have marked under 
section 552. n 7(a)(1) of the Government Code. If the employee did not timely elect 
confidentiality for the marked infonnation, the district may not withhold the marked 
infonnation linder section 552.117(a)(1) ofthe Govenllnent Code.3 

You raise section 552.107 of the Govenllnent Code for the infonnation in Exhibit D. 
Section 552.1.07 protects infonnation that comes within the attomey-client privilege. When 
asserting the attomey-client privilege, a govenlll1ental body has the burden of providing the 
necessary facts to demonstrate the elements of the privilege in order to withhold the 
information ~t issue. See Open Records Decision No. 676 at 6-7 (2002). First, a 
govenllnental body must demonstrate that the infonnation constitutes or doclUnents a 
communication. Id. at 7. Second, the conlllllmication must have been made "for the purpose 
of facilitating the rendition of professional legal services" to the client govenllnental body. 
See TEX. R. EVID. 503(b )(1). The privilege does not apply when an attomey orrepresentative 
is inv.olved in; some capacity other than that of providing or facilitating professional legal 
services to the client govemmental body. See In re Tex. Farmers Ins. Exch., 990 
S.W.2d 337,340 (Tex. App.-Texarkana 1999, orig. proceeding) (attomey-client privilege 
does not apply if attomey acting in capacity other than that of attomey). Govemmental 
attomeys often act in capacities other than that of professional legal counsel, such as 
administrators, investigators, or managers. Thus, the mere fact that a communication 
involves an C!ttomey for the gove111lnent does not demonstrate this element. Third, the 
privilege applies only to communications between or among clients, client representatives, 
lawyers, and:Jawyer representatives. See TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a 
governmental body must infonn this office of the identities and capacities ofthe individuals 
to whom each communication at issue has been made. Lastly, the attomey-client privilege 
applies only to a confidential communication, id. 503(b)(1), meaning it was "not intended 
to be discloseq to third persons other than those to whom disclosure is made in furtherance 
of the rendition of professional legal services to the client or those reasonably necessary for 
the transmission of the cOlmnunication." Id. 503(a)(5). Whether a communication meets 
this definition depends on the intent of the parties involved at the time the infonnation was 
communicated. See Osborne v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no 
pet.). Moreover, because the client may elect to waive the privilege at any time, a 
governmental body must explain that the confidentiality of a conununication has been 
maintained., Section 552.107(1) generally excepts an entire conununication that is 
. demonstrated;to be protected by the attomey-client privilege lmless otherwise waived by the 
govermnental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 

3Regardless of the applicability of section 552.117, section 552.14 7(b) of the Government Code 
authorizes a govenunental body to redact a living person's social secmity number from public release without 
the necessity ohequesting a decision from tills office lUlder the Act. See Gov't Code § 552. 147(b ). 
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You state th~ submitted infonnation in Exhibit D constitutes privileged attorney-client 
cOlmmmicatisms between the district's attorney and the district in order to render a legal 
Opll1lOn. You have identified the paliies to the commlU1ications. You state the 
commlmications . were intended to be confidential, and you do not indicate their 
confidentiality has been waived. Based ol} your representations and our review of the 
infonnation at issue, we find the district has established Exhibit D consists of privileged 
attorney-client communications. Therefore, the district may withhold Exhibit D lmder 
section 552.107(1) of the Govenunent Code. 

In sununary, the district must withhold the teacher evaluations we have marked in Exhibit 
B under section 552.101 ofthe Government Code in conjlU1ction with section 21.355 ofthe 
Education Code. The district must withhold the teacher certification examination results we 
have marked in Exhibit B under section 552.101 of the Government Code in conjunction 
with section 21.048(c-l) of the Education Code. The district must withhold the CHRI we 
have marked in Exhibit B under section 552.101 of the Government Code in conjlmction 
with ·section ,411.097 of the Govel11lTIent Code. To the extent the employee whose 
infonnation i$ at issue made a timely request for confidentiality under section 552.024, the 
district must withhold the infonnation we have marked in Exhibit B under section 552.117 
of the Govemment Code. The distlict may withhold Exhibit D under section 552.107 ofthe 
Govenunent Code. The remaining infonnation must be released. 

This letter ruljng is limited to the particular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more infonnation concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attorney (Jeneral, toll free, at (888) 672-6787. 

Sincerely, 

~~ 
Mack T. Harrison 
Assistant Attorney General 
Open Records Division 

MTH/em 
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Ref: ID# 397545 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


