ATTORNEY (GENERAL OF TEXAS
GREG ABBOTT

October 26, 2010

Ms. Lona Chastain

Open Records Coordinator
Assistant General Counsel
Texas Workforce Commission
101 East 15" Street

Austin, Texas 78778-0001

OR2010-16179

Dear Ms. Chastain:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 398928 (TWC Tracking No. 100817-034).

The Texas Workforce Commission (the “commission”) received a request for information
pertaining to a specified discrimination complaint, including answers by one of the parties.
You claim the requested information is excepted from disclosure under
sections 552.101, 552.108, and 552.116 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.'

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” This
section encompasses information protected by other statutes. Some of the submitted
documents are subject to the Medical Practice Act (“MPA”), chapter 159 of the Occupations
Code. Section 159.002 of the Occupations Code provides in pertinent part the following:

'We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Oce. Code § 159.002(b), (c). Information that is subject to the MPA includes medical
records and information that was obtained from medical records. See id. § 159.002(a), (b),
(c); see also Open Records Decision No. 598 (1991). This office has concluded the
protection afforded by section 159.002 extends only to records created by either a physician
or someone under the supervision of a physician. See Open Records Decision Nos. 487
(1987), 370 (1983), 343 (1982). Medical records must be released upon the governmental
body’s receipt of the patient’s signed, written consent, provided that the consent specifies (1)
the information to be covered by the release, (2) reasons or purposes for the release, and (3)
the person to whom the information is to be released. See Occ. Code §§ 159.004, 159.005.
Section 159.002(c) also requires any subsequent release of medical records be consistent
with the purposes for which the governmental body obtained the records. See Open Records
Decision No. 565 at 7 (1990). We have marked the information that constitutes medical
records, and that the commission may only release in accordance with the MPA.

The submitted information also contains mental health records. Chapter 611 of the Health
and Safety Code provides for the confidentiality of records created or maintained by a mental
health professional. Section 611.002(a) states “[c]ommunications between a patient and a
professional, and records of the identity, diagnosis, evaluation, or treatment of a patient that
are created or maintained by a professional, are confidential.” Section 611.001 defines a
“professional” as (1) a person authorized to practice medicine, (2) a person licensed or
certified by ‘the state to diagnose, evaluate or treat mental or emotional conditions or
disorders, or (3) a person the patient reasonably believes is authorized, licensed, or certified.
Health & Safety Code § 611.001(b). Sections 611.004 and 611.0045 provide for access to
mental health records only by certain individuals. See ORD 565. We have marked the
information that constitutes mental health records, and that the commission may only release
in accordance with sections 611.004 and 611.0045 of the Health and Safety Code.

You assert the remaining information is excepted under section 552.116 of the Government
Code, which provides the following:

(2) An audit working paper of an audit of the state auditor or the auditor of
a state agency, an institution of higher education as defined by
Section 61.003, Education Code, a county, a municipality, a school district,
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or a joint board operating under Section 22.074, Transportation Code,
including any audit relating to the criminal history background check of a
public school employee, is excepted from the requirements of
Section 552.021. Ifinformation in an audit working paper is also maintained
in another record, that other record is not excepted from the requirements of
Section 552.021 by this section.

(b) In this section:

(1) “Audit” means an audit authorized or required by a statute
of this state or the United States, the charter or an ordinance
of a municipality, an order of the commissioners court of a
county, a resolution or other action of a board of trustees of a
school district, including an audit by the district relating to the
criminal history background check of a public school
employee, or a resolution or other action of a joint board
described by Subsection (a) and includes an investigation.

(2) “Audit working paper” includes all information, gocumentaw or
otherwise, prepared or maintained in conducting an audit or preparing an
audit report, including:

(A) intra-agency and interagency communications; and
(B) drafts of the audit report or portions of those drafts.

Gov’t Code § 552.116. Section 3616 of title 42 of the United States Code states the
commission is authorized by statute to utilize the services of state and local fair housing
agencies to assist in meeting its statutory mandate to enforce laws prohibiting discrimination.
See 42 U.S.C. § 3616. You state, pursuant to this authorization, the commission’s Civil
Rights Division (“CRD”) is currently operating under a cooperative agreement with the U.S.
Department of Housing and Urban Development (“HUD”) in the investigation and resolution
of complaints of housing discrimination. Section 301.063 of the Property Code details that
the CRD shall receive, investigate, seek to conciliate, and act on complaints alleging
violations of the Texas Fair Housing Act. See Prop. Code § 301.063. You indicate the CRD
is handling a housing discrimination complaint filed with the commission under its
cooperative agreement and is conducting an investigation pursuant to federal and state law.
You state the requested information consists of working papers of that ongoing compliance
audit and investigation. Based on your representations and our review, we agree the
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remairﬁng information consists of audit working papers that the commission may withhold
under section 552.116.2

To conclude, the commission may only release the marked medical records in accordance
with the MPA and the marked mental health records in accordance with sections 611.004
and 611.0045 of the Health and Safety Code. The commission may withhold the remaining
information under section 552.116 of the Government Code.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances. !

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

pen Records Division

JLChp
Ref: ID# 398928
Enc. Submitted documents

c: Requestor
(w/o enclosures)

2As our ruling is dispositive, we do not address your other arguments to withhold this information.




