
October 27,2010 

Ms. Janet Smith 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Assistant General Counsel 
Texas Department of State Health Services 
P.O. Box 149347 
Austin, Texas 78714-9347 

Dear Ms. Smith: 

0R20 1 0-16260 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 398137 (DSHS File 17799-2010). 

The Texas Department of State Health Services (the "department") received a request for 
four categories of information related to "a confirmed abuse case at Austin State Hospital" 
involving a named individual, and a fifth item regarding confinned abuse cases "between 
July 2009 and August 2010." You state the department has made or will make some ofthe 
requested information available to the requestor. You claim portions of the submitted 
infonnation are excepted from disclosure under section 552.101 of the Govenllnent Code. 
We have considered the exception you claim and reviewed the submitted inf01:mation. 

We begin by noting that some of the submitted documents are not responsive to the instant 
request for information, as they were created after the date that the department received the 
request. This ruling does not address the public availability of any infonnation that is not 
responsive to the request, and the department need not release that infonnation in response 
to tIns request. See Econ. Opportunities Dev. Corp. v. Bustamante, 562 S.W.2d 266 (Tex. 
Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision No. 452 at 3 (1986) 
(govenunental body not required to disclose information that did not exist at time request 
was received). 

Section 552.101 of the Govenllnent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses information made confidential by other statutes. 
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Chapter 48 of the Human Resources Code regulates the investigation of abuse, neglect, or 
exploitation of an elderly or disabled person. Section 48.101 states in relevant prui: 

(a) The following information is confidential and not subject to disclosure 
under [the Act] : 

(1) a report of abuse, neglect, or exploitation made under 
[chapter 48]; 

(2) the identity ofthe person making the report; and 

(3) except as provided by this section, all files, reports, 
records, commmllcations, and working papers used or 
developed in an investigation made under this chapter or in 
providing services as a result of an investigation. 

(b) Confidential information may be disclosed only for a purpose consistent 
with tills chapter and as provided by [the Texas Department of Family and 
Protective Services1

] or investigating state agency rule and applicable federal 
law. 

(d) The executive commissioner shall adopt rules providing for the release, 
on request, to a person who is the subject of a report of abuse, neglect, or 
exploitation or to that person's legal representative of otherwise confidential 
information relating to that report. [The Texas Department of Family and 
Protective Services] or investigating state agency shall edit the information 
before release to protect the confidentiality of information relating to the 
rep Olier , s identity and to protect rulY other individual whose safety or welfare 
may be endangered by disclosure. 

Hum. Res. Code § 48.101(a), (b), (d). You contend that the information you have marked 
was used by the department in an investigation of abuse of an elderly or disabled person 
under chapter 48. See id. §§ 48.002(a)(2) (defining "abuse" for the purposes of 
chapter 48), .002( a)(1), (8) (defilllng "elderly" and "disabled person" for the purposes of 
chapter 48). We note that such information must not be released to the public, except for a 
purpose consistent with chapter 48 or as provided by a depruiment or investigating state 
agency rule or federal law. Based on your representations and our review, we agree the 
information you have marked is confidential under section 48.101. You further state the 

lIn 2005, the Department of Protective and Regulatory Services was renamed the Department of 
Family and Protective Services. See Act of May 29,2005, 79th Leg., R.S., ch. 268, §§ 1.74, 1.75,2005 Tex. 
Gen. Laws 621, 661. 
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requestor does not have aright of access to this marked information. See id. § 48.101(c), (d), 
( e), (f) (pennitting release of confidential information in certain circumstances); 25 T .A. C. 
§ 1.207. Accordingly, we conclude the department must withhold the infonnation you have 
marked under section 552.101 ofthe Government Code in conjunction with section 48.101 
of the Human Resources Code. 

You claim the remaining information is confidentialtmder section 576.005 ofthe Health and 
Safety Code. Section 552.101 ofthe Govemment Code also encompasses section 576.005, 
which provides that "[r]ecords of a mental health facility that directly or indirectly identify 
a present, former, or proposed patient are confidential unless disclosure is permitted by other 
state law." Health and Safety Code § 576.005. Upon review, we agree the confidentiality 
provision of section 576.005 applies to the remaining information. You do not indicate that 
any other state law would permit disclosure ofthis information in this instance. Accordingly, 
the department must withhold the information you have marked under section 552.101 ofthe 
Govenllnent Code in conjunction with section 576.005 ofthe Health and Safety Code. 

In sununary, the department must withhold the information you have marked under 
section 552.101 of the Government Code in conjunction with (1) section 48.101 of the 
Human Resources Code, and (2) section 576.005 ofthe Health and Safety Code.2 

TIns letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
det~1'll1.il!<t1:i():l1 n;g?rcli:l1g ~ny other i:l1f()1':l11<t!iQ!l ()!a.ny otll~rGircl.1tIlstClllc:e~. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and ofthe requestor. For more information conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation tmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll fi.'ee, at (888) 672-6787. 

Sincerely, 

Cindy Nettles 
Assistant Attorney General 
Open Records Division 

CN/dls 

2 As oill'lUling is dispositive, we do not address yOill' remaining claim. 
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Ref: ID# 398137 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


