GREG ABBOTT

October 29, 2010

Mr. J. Randel Hill

General Counsel

Texas State Board of Public Accountancy
333 Guadalupe, Tower III, Suite 900
Austin, Texas 78701

OR2010-16437

Dear Mr. Hill:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID#398470.

The Texas State Board of Public Accountancy (the “board”) received a request for twenty-
eight categories pertaining to the board. You state will release the majority of responsive
information to the requestor. You claim that the submitted information is excepted from
disclosure under sections 552.101 and 552.107 of the Government Code. We have
considered the exceptions you claim and reviewed the submitted representative sample of
information.!

Initially, we must address the requestor’s assertion the board failed comply with its
procedural obligations under the Act in requesting a ruling from this office. See Gov’t Code
§ 552.301(b), (d), (¢). In this instance, the board received the request for information on

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office.
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July 20, 2010. The board asserts it sought clarification of this request on July 27, 2010 and
received clarification on August 17, 2010. See Gov’t Code § 552.222 (providing that if
request for information is unclear, governmental body may ask requestor to clarify request).
The board then requested a ruling on August 24, 2010. The requestor asserts the board’s
July 27, 2010 communication was not a clarification because it “focused on the amount of
time and research that would be required to respond to the request,” and ““did not ask for a
clarification or narrowing of any of the specific 28 requests made.” Thus, the requestor
asserts the board failed to comply with its procedural obligations under section 552.301.
Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the requirements of section 552.301 results in the legal presumption that the
requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See id.
§ 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no
pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82 (Tex. App.—Austin 1990, no
writ) (governmental body must make compelling demonstration to overcome presumption
of openness pursuant to statutory predecessor to section 552.302); see also Open Records
Decision No. 630 (1994). However, we note the information at issue is subject to
section 552.101 of the Government Code. Section 552.101 can provide a compelling reason
to overcome the presumption of openness caused by a failure to comply with
section 552.301. See Gov’t Code §§ 552.301, .302. Thus, we need not determine whether
the board complied with its procedural obligations under the Act.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 encompasses information made confidential by other
statutes. Section 901.160 of the Occupations Code provides as follows:

(a) The board shall make available at the board’s offices in Austin any file
maintained or information gathered or received by the board from a third
party regarding a license applicant or current or former license holder for
inspection by the applicant or license holder during normal business hours.

(b) A license applicant or current or former license holder may authorize the
board in writing to make available for inspection by a designated person or
by the public any information gathered or received by the board from a third
party regarding the applicant or license holder.

(c) Except on written authorization as provided by Subsection (b), the
following information gathered or received by the board is confidential and
not subject to disclosure under Chapter 552, Government Code:
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(1) information regarding the qualifications of an applicant
or license holder to be certified as a certified public accountant;

(2) information regarding the qualifications of an applicant
or firm license holder to be issued a firm license as a certified
public accountancy firm; and

(3) information regarding a disciplinary action under
Subchapter K against a license holder or an applicant to take
the uniform CPA examination, before a public hearing on the
matter.

(d) A final order of the board relating to a disciplinary action against a
license holder, including a reprimand, that results from an informal
proceeding or a formal public hearing is subject to disclosure to the public
and is available on request.

Occ. Code § 901.160. You assert that the information in Exhibit M was collected in the
course of disciplinary action against a license holder prior to a public hearing. Because it
does not appear that the exception to confidentiality in section 901.160(b) applies, we agree
that the information in Exhibit M must be withheld under section 552.101 of the Government
Code in conjunction with section 901.160(c) of the Occupations Code.?

Section 552.101 also encompasses the doctrine of common-law privacy, which protects
information ifit (1) contains highly intimate or embarrassing facts, the publication of which
would be highly objectionable to a reasonable person, and (2) is not of legitimate concern to
the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
established. Id. at 681-82.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—El Paso 1992, writ denied), the court
addressed the applicability of the common-law privacy doctrine to files of an investigation
of allegations of sexual harassment in an employment context. The investigation files in
Ellen contained individual witness statements, an affidavit by the individual accused of the
misconduct responding to the allegations, and conclusions of the board of inquiry that
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the
affidavit of the person under investigation and the conclusions of the board of inquiry, stating
* that the public’s interest was sufficiently served by the disclosure of such documents. Id.
In concluding, the Ellen court held that “the public did not possess a legitimate interest in the

2As our ruling is dispositive, we need not address your remaining argument against disclosure of this
information.
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identities of the individual witnesses, nor the details of their personal statements beyond what
is contained in the documents that have been ordered released.” Id.

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the
investigation summary must be released under Ellen, along with the statement of the accused,
but the identities of the victims and witnesses of the alleged sexual harassment must be
redacted, and their detailed statements must be withheld from disclosure. See Open Records
Decision Nos. 393 (1983), 339 (1982). Ifno adequate summary of the investigation exists,
then all of the information relating to the investigation ordinarily must be released, with the
exception of information that would identify the victims and witnesses. We note that since
common-law privacy does not protect information about a public employee’s alleged
misconduct on the job or complaints made about a public employee’s job performance, the
identity of the individual accused of sexual harassment is not protected from public
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219
(1978). '

You contend, and we agree, the information in Exhibit L. pertains to a sexual harassment
investigation and is subject to the ruling in Ellen. Exhibit L includes an adequate summary,
as well as a statement by the person accused of sexual harassment. The summary and
statement of the accused are not confidential under section 552.101 in conjunction with
common-law privacy; however, information within the summary and statement of the
accused that identifies the victims and witnesses must be withheld under section 552.101 of
the Government Code in conjunction with common-law privacy. See Ellen, 840 S.W.2d
at 525. Thus, this identifying information, which we have marked, is confidential under
common-law privacy and must be withheld pursuant to section 552.101 of the Government
Code. See id. Further, the board must withhold the additional records of this sexual
harassment investigation, which we have marked, under section 552.101 in conjunction with
common-law privacy and the court’s holding in Ellen.

In summary, the information in Exhibit M must be withheld under section 552.101 of the
Government Code in conjunction with section 901.160(c) of the Occupations Code. The
board must withhold the information we have marked under section 552.101 in conjunction
with common-law privacy and the holding in Ellen. The remaining information must be
released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
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at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll fiee at (888) 672-6787. '

Sincerely,

Vanessa Burgess

Assistant Attorney General
Open Records Division
VB/dls

Ref: ID# 398470

Enc. Submitted documents

c: Requestor
(w/o enclosures)




