
November 1, 2010 

Ms~ Shirley Thomas 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Senior Assistant General Counsel 
Dallas Area Rapid Transit 
P.O. Box 660163 
Dallas, Texas 75266-0163 

Dear Ms. Thomas: 

OR2010-16527 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigried ID# 398764 (DART ORR # 7633). 

The Dallas Area Rapid Transit ("DART") received a request for the bid documents submitted 
in response to Solicitation No. B-10 15834 for the Overhaul of the TGE Bi -Level fleet. You 
do not assert any exceptions to disclosure on behalf of DART. Instead, you state the release 
of the submitted proposals may implicate the proprietary interests of certain third parties. 
Pursuant to section 552.305 of the Government Code, you notified Re1co Locomotives, Inc. 
("Re1co") and Bombardier Mass Transit Corporation ("Bombardier") of the request and of 
their opportunity to submit comments to this office. See Gov't Code § 552.305 (permitting 
interested third party to submit to attorney general reasons why requested information should 
not be released); Open Records Decision No. 542 (1990) (determining that statutory 
predecessor to Gov't Code § 552.305 permits governmental body to rely on interested third 
party to raise and explain applicability of exception to disclosure in certain circumstances). 
We have reviewed the submitted comments and documents. 

Bombardier contends portions of its proposal are excepted from disclosure under section 
552.104 of the Government Code. This exception protects from required public disclosure 
"information that, if released, would give advantage to a competitor or bidder." Gov't Code 
§ 552.104. Section 552.104 is a discretionary exception that protects only the interests of a 
governmental body, as distinguished from exceptions which are intended to protect the 
interests of third parties. See Open Records Decision Nos. 592 (1991) (statutory predecessor 
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to Gov't Code § 552.104 is designed to protect interests of governmental body in competitive 
situation, and not interests of private parties submitting information to government), 522 
(1989) (discretionary exceptions in general). As DART does not raise section 552.104, this 
exception is inapplicable to the information Bombardier seeks to withhold. See Open 
Records Decision No. 592 (1991) (stating that governmental body may waive Gov't Code 
§ 552.104). 

Bombadier and Relco contend portions of their proposals are excepted from disclosure under 
section 552.110 of the Government Code. Section 552.110 protects the proprietary interests 
of private parties by excepting from disclosure two types of information: (a) trade secrets 

--~-~-~ ~-. -o15frunedfiom a ~persoii ana privfleged or connaential by statUte or judicUildecision; and (b )~-
commercial or financial information for which it is demonstrated based on specific factual 
evidence that disclosure would cause substantial competitive harm to the person from whom 
the information was obtained. Gov't Code § 552. 110(a), (b). 

The Texas Supreme Court has adopted the definition of trade secret from section 757 of the 
Restatement of Torts. Hyde Corp. v. Huffines, 314 S.W.2d 763 (Tex.), cert. denied, 358 U.S. 
898 (1958); see also Open Records Decision No. 552 at 2 (1990). Section 757 provides that 
a trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an. advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business ... in that it is not simply 
information as to single or ephemeral events in the conduct of the business 
. . . . A trade secret is a process or device for continuous use in the operation 
of the business. ... [It may] relate to the sale of goods or to other operations 
in the business, such as a code for determining discounts, rebates or other 
concessions in a price list or catalogue, or a list of specialized customers, or 
a method of bookkeeping or other office management. 

Restatement of Torts § 757 cmt. b (1939). There are six factors to be assessed in 
determining whether information qualifies as a trade secret: 

(1) the extent to which the information is known outside of [the company's] 
business; 

(2) the extent to which it is known by employees and others involved in [the 
company's] business; 

(3) the extent of measures taken by [ the company] to guard the secrecy of the 
information; 
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(4) the value of the information to [the company] and to [its] competitors; 

(5) the amount of effort or money expended by [the company] in developing 
this information; and 

(6) the ease or difficulty with which the information could be properly 
acquired or duplicated by others. 

Restatement of Torts § 757 cmt. b (1939); see also Open Records Decision No. 232 (1979). 
_~ _____ ~~1p.~~ffice mu~~~c_ept a cl~!~~~inf0fI!1at!?n sl!bject to the Act is excepted as a trade~~_ 

secret if a prima facie case for exemption is made and no argument is submitted that rebuts 
the claim as a matter of law. Open Records Decision No. 552 (1990). However, we cannot 
conclude that section 552.11 O(a) is applicable unless it has been shown that the information 
meets the definition of a trade secret and the necessary factors have been demonstrated to 
establish a trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.110(b) protects "[c]ommercial or fInancial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b). This exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substantial competitive injury would likely 
result from release of the information at issue. Gov't Code § 552.11O(b); see also National 
Parks & Conservation Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974); Open Records 
Decision No. 661 (1999). 

We fmd Re1co has established the identities of its customers listed on pages 4-5, 24, 
and 39-43 are a trade secret. Re1co has failed to establish its Quality Assurance Manual or 
the identities of its subcontactors are protected by section 552.11 O( a) or section 552.11 O(b). 
Bombardier has established the pricing information in its proposal, which we have marked, 
is excepted under section 552.110(b). However, the company has failed to established the 
remaining information it seeks to withhold is excepted under section 552.110. See Open 
Records Decision No. 319 at 3 (1982) (information relating to organization and personnel, 
professional references, market studies, and qualifications not ordinarily excepted from 
disclosure under statutory predecessor to Gov't Code § 552.110). 

Finally, Re1co seeks to withhold its bank account number under section 552.136 of the 
Government Code, which provides: 

(a) In this section, "access device" means a card, plate, code, account number, 
personal identification number, electronic serial number, mobile 
identification number, or other telecommunications service, equipment, or 
instrument identifier or means of account access that alone or in conjunction 
with another access device may be used to: 
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(1) obtain money, goods, services, or another thing of value; or 

(2) initiate a transfer of funds other than a transfer originated solely 
by paper instrument. 

(b) Notwithstanding any other provision of this chapter, a credit card, debit 
card, charge card, or access device number that is collected, assembled, or 
maintained by or for a governmental body is confidential. 

Gov't Code § 552.136. The bank account number on page 25 of Re1co's proposal is an 
----------~ access device number fur purposes· of section 552.136(a). This number must be withheld 

under section 552. 136(b ) of the Government Code.! 

In summary, DART must withhold Re1co' s customerinformation under section 552.11O(a), 
the marked pricing information in Bombardier's proposal under section 552.110(b), arid 
Re1co's bank account number under section 552.136 of the Government Code. The 
remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, ,----7 

-/~~;?--t,;., 

.A' __ _ ~~~ 
- /'lune B. Harden 
J Assistant Attorney General 

Open Records Division 

JBHlsdk 

IThis office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories of information, including bank account 
numbers under section 552.136 of the Government Code, without the necessity of requesting an attorney general 
decision. 
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Ref: ID# 398674 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Eric Prefontaine 
Legal Counsel 
Bombardier Mass transit Corporation 

------~~~~---llOn:>areniStreet 

Saint Bruno, Quebec, Canada 
J3V 6E6 
(w/o enclosures) 

Ms. Lauren M. Waidzunas 
Attorney for RELCO Locomotives, Inc. 
Pederson & Houpt 
161 North Clark Street, Suite 3100 
Chicago, lllinois 60601-3242 
(w/o enclosures) 


