
November 2,2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Dennis J. Eichelbaum 
Schwartz & Eichelbamn Wardell Mehl and Hansen, P.C. 
5300 Democracy Drive, Suite 200 
Plano, Texas 75024 

Dear Mr. "Eichelbamn: 

0R2010-16596 

You ask whether certain infOlmation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 398925. 

The Killeen Independent School District (the "district"), which you represent, received a 
request for the persOlmel file of a named employee of the district and infonnation relating 
to allegations of sexual harassment or sexual misconduct involving the employee. You state 
that some ofthe requested infonnation either has been or will be released. You claim that 
other responsive infOlmation is excepted fl.-om disclosure under sections 552.101, 552.102, 
552.117, and 552.135 of the Govemment Code. We have considered the exceptions you 
claim and reviewed the infonnation you submitted. 1 We also have considered the comments 
we received fl.·om the named employee and fl.·om an attomey for another employee of the 
district.2 See Gov't Code § 552.304 (any person may submit written comments stating why 
infonnation at issue in request for attomey general decision should or should not be 
released). 

We first note.that the United States Depmiment of Education Family Policy Compliance 
Office (the "DOE") has infonned tIns office that the Fmnily Educational Rights and Privacy 
Act ("FERP A"), section 1232g of title 20 of the United States Code, does not pennit state 

IThis letter lUling assumes that the submitted representative samples of infolTIution are huly 
representative of the requested information as a whole. This lUling neither reaches nor authorizes the dish"iet 
to withhold any infonnation that is substantially different from the submitted information. See Gov't Code 
§§ 552.301(e)(1)(D), .302; Open Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988). 

2We note that both the named employee and the attomey for the other employee have submitted 
infOlTI1ation for which they claim exceptions to disclosure. This decision is applicable only to the infOlTI1ation 
that the district submitted to tIlis office. See Gov't Code § 552.301 (e)( 1 )(D) (govelTI1TIental body must subnlit 
infOlTI1ation it seeks to withhold or representative samples ifinfolTIlation is voluminous). 

POST OFFICE Box 12548, AUSTIN, TEXAS 78711.2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Equaf Empfoymellt Opportunity Employer" Printed on Recycled Paper 



Mr. Dennis lEichelbaum - Page 2 

and local educational authorities to disclose to this office, without parental consent, 
unredacted, personally identifiable infomlation contained in education records for the 

- - - -- - - - --- -- pmpeseofour-review-in the open records l=ulingprocess ul1derthe-Act.~ Consequently, state-- -
and local educational authorities that receive a request for education records from a melnber 
of the public lmder the Act must not submit education records to this office in lmredacted 
form, that is, in a fonn in which "personally identifiable information" is disclosed. See 34 
C.F.R. § 99.3 (defining "personally identifiable infOlmation"). In this instance, the submitted 
infonnation includes an unredacted education record. Because our office is prohibited from 

:.' 

reviewing ediication records to detennine the applicability ofFERP A, we will not address 
FERP A with respect to the submitted education record. Such detenninations lmder FERP A 
must be made by the educational authority in possession ofthe education records.4 We will 
consider your exceptions to disclosure of the submitted infonnation lmder the Act. 

Section 552.101 ofthe Govemment Code excepts from disclosure "infonnation considered 
to be confideptial by law, either constitutional, statutOlY, or by judicial decision." Gov't 
Code § 552.101. This exception encompasses infonnation other statutes make confidential. 
The district claims section 552.101 in conjunction with section 21.355 of the Education 
Code, which ,provides that "[a] docmnent evaluating the perfonnance of a teacher or 
administrator:is confidential." Educ. Code § 21.355. This office has interpreted 
section 21.35,5 to apply to any document that evaluates, as that term is cOlmnonly 
understood, t1ile perfOlmance of a teacher or an administrator. See Open Records Decision 
No. 643 (199/5). We have determined that for the purposes of section 21.355, the word 
"teacher" means a person who is required to and does in fact hold a teaching certificate under 
subchapter B 'Pf chapter 21 ofthe Education Code or a schooldistrict teaching permit under 
section 21.055 and who is engaged in the process of teaching, as that term is commonly 
defined, at the time of the evaluation. See ORD 643 at 4. We also have detelmined the word 
"administrator" in section 21.355 means a person who is required to and does in fact hold 
an administrator's certificate under subchapter B of chapter 21 of the Education Code and 
is perfonning the functions of an administrator, as that term is cOlmnonly defined, at the time 
of the evaluation. Id. 

The district contends that some ofthe submitted infonnation consists of evaluations of the 
named employee. The district indicate.s that the employee is celiified as an administrator 
under subchapter B of chapter 21 of the Education Code and was performing the functions 
of an adminis.trator when the infomlation at issue was created.s Based on the district's 

3 A cbpy of tins letter may be found on the attorney general's website, 
http://www.oag.~tate.tx.us/openI20060725usdoe.pdf. 

,. 
41n the future, if the district does obtain parental consent to subnnt lUu'edacted education records and 

seeks a lUling from tins office on the proper redaction of those education records in compliance with FERP A, 
we will rule accordingly. 

5We note that the named employee has submitted essentially the same arguments as tile district under 
section 21.355. ; 
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representations and our review ofthe infomlation at issue, we conclude that the district must 
withhold the infonnation we have marked under section 552.101 ofthe Govenmlent Code 
in conjunctiori with section 21.355 ofthe Education Code. We conclude that the remaining 

. infonn;tion ai isslle (loes not evaluate tl1enmI1eci einploye~/s pei=f'onnance mid Inay not 'be· . 
withheld und~r section 552.101 in conjunction with section 21.355. 

Section 552.1bl ofthe Govemment Code also encompasses constitutional and cOlmnon-law 
rights to privacy. Constitutional privacy under section 552.101 encompasses two types of 
interests. See Whalen v. Roe, 429 U.S. 589, 599-600' (1977); Open Records Decision 
Nos. 600 at 3-5 '(1992), 478 at 4 (1987), 455 at 3-7 (1987). The first is the interest in 
independence' in making certain impOliant decisions related to the "zones of privacy," 
pertaining to Inarriage, procreation, contraception, family relationships, and child rearing and 
education, that have been recognized by the United States Supreme Comi. See Fadjo v. 
Coon; 633 F.2d 1172 (5 th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected 
privacy interest is in freedom fi.-om public disclosme of certain personal matters. See Ramie 
v. City of HeqfVig Village, Tex., 765 F.2d 490 (5 th Cir. 1985}; ORD 455 at 6-7. This aspect 
of constituticmal privacy balances the individual's privacy interest against the public's 
interest in the/lnfonnation. See ORD 455 at 7. Constitutional privacy under section 552.101 
is reserved for "the most intimate aspects of human affairs." Id. at 8 (quoting Rmnie, 765 
F.2d at 492). > 

Common-lawprivacytillder section 552.101 protects infonnation that is highly intimate or 
embarrassing; such that its release would be highly objectionable to a person of ordinary 
sensibilities, and of no legitimate public interest. See Indus. Found. v. Tex. Indus. Accident 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). COlmnon-law privacy encompasses the specific 
types of i~lfonnation that are held to be intimate or embarrassing in Industrial Foundation. 
See id. at 683. (infonnation relating to sexual assault, pregnancy, mental or physical abuse 
in workplace, illegitimate children, psychiatric treatment of mental disorders, attempted 
suicide, and injmies to sexual organs). This office has detennined that other types of 
infonnation a~so are private under section 552.101. See generally Open Records Decision 
No. 659 at 4-p (1999) (sUlmllarizing infonnation attomey general has held to be private). 

Section 552.l02(a) of the Govemment Code excepts fi.-om disclosme "infonnation in a 
persolUlel file, the disclosme of which would constitute a clearly unwarranted invasion of 
personal priv~cy[.]" Gov't Code § 552.102(a). Section 552.102(a) protects infonnation 
relating to public officials and employees. The privacy analysis Ullder section 552.1 02( a) is 
the same as the two-pmi test for cOlmnon-law privacytillder section 552.101 and Industrial 
Foundation. See Hubert v. Harte-Hanks Tex.Newspapers, Inc., 652 S.W.2d 546,549-51 
(Tex. App .-,Austin 1983, writ ref d n.r. e. ) (addressing statutory predecessor to Gov't Code 
§ 552.102). 

The district and the nmned employee contend that some of the remaining infonnation is 
protected by ~ommon-law privacy Ullder section 552.102(a). The other interested party 
contends thatisome of the smne infonnation is protected by constitutional and common-law 
privacyundersections 552.101 mId 552.102(a). Accordingly, we will detenninewhetherthe 

J, 

I 
I 
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district must withhold any of the infonnation at issue on the basis of constitutional or 
cOlmnon-law:privacyunder section 552.101 or section 552.102(a). 

Initially, we consider the district's claim that some ofthe submitted information is protected 
by common-law privacYlmder Morales v. Ellen, 840 S.W.2d 519 (Tex. App.-El Paso 1992, 
writ denied). ;'In Ellen, the comi applied conunon-law privacy to an investigation of alleged 
sexual harassment in an employment context. Although the district contends that Ellen is 
applicable to some ofthe remaining infomlation, we find that the information at issue does 
not peliain t6 ~an investigation of alleged sexual harassment. We therefore conclude that the 
district may not withhold any of the remaining infonnation under section 552.101 or 
section 552.1 02( a) ofthe Govemment Code in conjlmction with conunon-law privacy lmder 
Morales v. Ellen. 

The district aIid the named employee also contend that some of the submitted infonnation 
is intimate or embarrassing and of no legitimate public concem. The district and the 
employee argue that the infonnation is related to investigations of allegations that were false 
or unfOlmded: The named employee contends that the release of infonnation relating to the 
investigations will haIm his reputation in the cOlmmmity and undennine his effectiveness as 
all educator. ,The other interested party contends that infonnation relating to one of the 
investigation~ds protected by constitutional and cOlmnon-law privacy. She argues that the 
investigationknvolved false allegations and that her "right t6 protect her privacy prevails 
because the public has no interest in the infonnation." 

Having consl~ered the parties' claims, we first note that false light privacy is not an 
actionable tort in the State of Texas. Therefore, infonnation may not be withheld from the 
publicmerely:because its release might place an individual in a false light. See Cain v. 
Hearst Corp.,'878 S.W.2d 577, 579 (Tex. 1994); Open Records Decision No. 579 (1990). 
We also note that some of the infonnation peliains to an investigation in which the named 
employee was accused of an alleged crime. The public has a legitimate interest in knowing 
the general details of a crime. See generally Lowe v. Hearst Communications, Inc., 487 
F.3d 246, 250 '(5th Cir. 2007) (noting a "legitimate public interest in facts tending to suppOli 
an allegation ?fcriminal activity" (citing Cinel v. Connick, 15 F.3d 1338,1345-46 (1994)); 
Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177, 186-187 
(Tex. Civ. App.-Houston [14th Dist.] 1975), writrej'dn.r.e.percuriam, 536 S.W.2d 559 
(Tex. 1976) (public has legitimate interest in details of crime and police efforts to combat 
crime in cOlmimnity). 

Moreover, both the named employee and the other interested party aI'e employed as educators 
in the public school system. The public generally has a legitimate interest in infonnation 
conceming Pllblic employees aIld public employment. See, e.g., Open Records Decision 
Nos. 562 at 10 (1990) (persOlmel file infonnation does not involve most intiinate aspects of 
human affairs.but in fact touches on matters oflegitimate public concem), 470 at 4 (1987) 
(job perfonnance does not generally constitute public employee's private affairs), 444 at 3 
(1986) (publio has obvious interest in infonnation conceming qualifications and perfonnance ' 
of goYemmen,t employees), 405 at 2 (1983) (maImer in which public employee's job was 
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pm"fenned cannet be said to. be ef minimal public interest), 329 (1982) (reasens fer 
empleyee's resignatien erdinarily net private). Thus, having censidered all efthe paliies' 

- - ---- --- -- , -argmnents, we find that the publichasa-1egitimate interest in theinfennatien relatingte the __ _ _ _ _ _ __ 
investigatiens. We therefere cenclude that the district may net withheld any ef the 
infennatien at issue under sectien 552.101 er sectien 552.102(a) efthe Gevernment Cede 
in cenjunctien with cemmen-law privacy. Likewise, we find that the infennatien in questien 
dees net fall within ally efthe censtitutienal zenes efprivacy and that the public's interest 
in the infermatien eutweighs the privacy interests ef the named empleyee and the ether 
interested party. We therefere cenclude that the district may net withheld any ef the 
submitted infennatien tmder sectien 552.101 in cenjunctien with censtitutienal privacy. 

Next, we adqress the' ether claimed exceptiens to. disclesure. Sectien 552.1 02(b) ef the 
Gever11l1lent ;~ede excepts fi"em disclesure "a trallscript frem an institutien ef higher 
educatien maintained in the persemlel file ef a prefessienal public scheel empleyee[.]"6 
Gev't Cede § 552.102(b). This exceptien fmther prevides, hewever, that "the degree 
ebtained er t1~e cUlTicuhilll en a transcript in the persemlel file ef the empleyee" are net 
excepted fi"elf1 disclosure. Id. We agree that the district must withheld the named 
empleyee's educatienal transcripts under sectien 552.1 02(b) efthe Gevernment Cede, except 
fer the infemiatien that reveals the empleyee's nallle, the degree ebtained, and the ceurses 
taken. See Open Recerds Decisien No.. 526 (1989) (addressing statutery predecesser). 

Sectien 552.1,17(a)(1) of the Gevernment Code excepts frem disclesure the home address 
and telephene, number, secial security number, and family member infennatien ef a CUlTent 
er fenner efficial er empleyee ef a gevernmental bedy who. requests that this infennatien be 
kept cenfidential under sectien 552.024 efthe Gevemment Cede. Whether a particular item 
efinfennatien is pretected by sectien 552.117(a)(1) must be detennined at the time efthe 
gevemmenta~bedy's receipt efthe request fer the infOlmatien. See Open Recerds Decisien 
No.. 530 at 5 (1989). Thus, infennatien may enlybe withheld tmder sectien552.117(a)(1) 
en behalf ef a.Ctment er fonner efficial er empleyee who. made a request fer cenfidentiality 
under sectien:552.024 prier to. the date efthe govenunental bedy's receipt efthe request fer 
the infennatio_n. Infemlatien may net be withheld under sectien 552.117 (a)(1) en behalf ef 
a CUlTent er fo.lmer efficial or empleyee who. did net timely request tmder sectien 552.024 
that the infennatien be kept cenfidential. 

!.I 

The district has indicated in the submitted decuments infOlmatien it seeks to. withheld under 
sectien 552.U7(a)(I). The district states that the nalned empleyee timely requested 
cenfidentiality fer the infennatien at issue.7 Based en the district's representatiens, we have 
marked infennatien the district must withheld under sectien 552.117(a)(1) of the 
Gevernment Code. 

6Both tlie district and the named employee claim section 552.1 02(b) for his educational transcripts. 

7The named employee also states that he requested confidentiality for the information at issue plior 
to the district's receipt ofthis request for information. 
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Lastly, the district claims section 552.135 of the Government Code, which provides in part: 

___ (a) ''Infonner''meansastudentor fonner studentOl:an employee or fonner _ 
employee of a school district who has ftU1lished a report of another person's 
or persons' possible violation of criminal, civil, or regulatory law to the 
schoo:~ district or the proper regulatory enforcement authority. 

(b) All infol11ler's name or info111lation that would substantially reveal the 
identity of an infonner is excepted from [required public disclosure]. 

( c) S\lbsection (b) does not apply: 

, (1) if the infOlTI1er is a student or fonner student, and the 
.' student or f0111ler student, or the legal guardian, or spouse of 
'.' the student or fonner student consents to disclosure of the 
; student's or fonner student's name; or 

: (2) if the infonner is an employee or fonner employee who 
; consents to disclosure of the employee's or fonner 
, employee's name; or 

(3) if the infOlTI1er planned, initiated, or participated in the 
: possible violation. 

Gov't Code § 552. 135(a)-(c). We note that the legislature limited the protection of 
section 552.13,5 to the identity of a person who reports a possible violation of civil, criminal, 
cir regulatory law. Thus, section 552.135 protects the identity of an infonner, but does not 
protect witness infol11lation or statements. Although the district has indicated infonnation 
it seeks to withhold under section 552.135, the district has not demonstrated that any of the 
infonnation at issue identifies an infonner who reported a possible violation of civil, 
criminal, or regulatory law. We therefore conclude that the district may not withhold any of 
the submittedinfonnation under section 552.135 of the Govenllnent Code. 

In summary: (1) the district must withhold the infonnation we have marked under 
section 552.101 of the Govenunent Code in conjlU1ction with section 21.355 of the 
Education Code; (2) the district must withhold the educational transcripts lU1der 
section 5 52.102(b) of the Govenllnent Code, except for the infonnation that reveals the 
employee's name, the degree obtained, and the courses taken; and (3) the district must 
withhold the infonnation we have marked under section 552. 117(a)(1) of the Government 
Code. The res;t ofthe submitted infonnation must be released. This mling does not address 
the applicabilIty ofFERP A to the submitted infonnation. Should the district detennine that 
all or portion$. of the submitted infonnation consist of "educatioil records" that must be 
withheld lU1der FERP A, the district must dispose of that infonnation in accordance with 
FERP A, rath~r than the Act. 
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This letter rlll1ng is limited to the particular infonnation at issue in this request and limited 
to the facts a~ presented to us; therefore, this filling must not be relied upon as a previous 
-detenninatiOli:regarding any otherinfonnationoLany othercircmnstances. __ __________ _ 

This filling triggers impOliant deadlines regarding the rights and responsibilities of the 
govemmenta~ body and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govennnent Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
infOlmation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll fi-ee, at (888) 672-6787. 

nes W. Morris, 
Assistant Att0mey General 
Open Records Division 

JWM/em 

Ref: ID# 398925 

Enc: Submitted docmnents 

c: Requestor 
(w/o eilclosures) 

Mr. J mnes K. Moore 
913 N:ola Ruth 
Harker Heights, Texas 76548 
(w/o ~nclosures) 

Ms. htlie D. Leahy 
Texas Classroom Teachers Association 
P.O. Box 1489 
Austin, Texas 78767 
(w/o enclosures) 


