
November 2, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Matiha Williams 
Olson & Olson, L.L.P. 
Wortham Tower, Suite 600 
2727 Allen Parkway 
Houston, Texas 77019 

Dear Ms. Williams: 

0R2010-16598 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Govenllnent Code. Your request was 
assigned ID# 398932. 

The Rosenberg Police Department (the "department"), which you represent, received a 
request for all calls for service, incident reports, and 9-1-1 calls for a specified address 
fi.·om 2007 to the date of the request. You claim that the submitted infonnation is excepted 
fi.·om disclosme under sections 552.103,552.108, and 552.130 ofthe Goven11llent Code. We 
have considered the exceptions you claim and reviewed the submitted infonnation. 1 

Initially, we note a pOliion of the submitted infonnation, which we have marked, is not 
responsive to the instant request for infonnation because it peliains to an internal affairs 
investigation from 2006. This ruling does not address the public availability of any 
infOlmation that is not responsive to the request and the department is not required to release 
that infonnation in response to the request. 

'We aSSlU11e that the "representative sample" of records submitted to tIlls office is nuly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). TIlls open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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Section 552.108 of the Govenunent Code provides in pertinent pati: 

.. Eaj-Informatioll held by aJa.w enforcement agency .orprosecutor that-deals. 
with the detection, investigation, or prosecution of crime is excepted from 
[requited pub lie disclosure] if: 

,. 

(1) release of the infom1ation would interfere with the 
detection, investigation, or prosecution of crime; [or] 

(2) it is infonnation that the deals with the detection, 
investigation, or prosecution of crime only in relation to an 

.. investigation that did not result in conviction or defened 
'. adjudication; 

(b) Anintemal record or notation of a law enforcement agency or prosecutor 
that is maintained for intemal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 

... (1) release of the intemal record or notation would interfere 
with law enforcement or prosecution; [ or] 

.. (2) the intemal record or notation relates to law enforcement 
. only in relation to an investigation that did not result in 
conviction or defened adjudication[.] 

Gov't Code § 552.108(a)(1)-(2), (b)(1)-(2). Generally speaking, subsections 552.108(a)(1) 
and 552.108(b)(1) are mutually exclusive of subsections 552.108(a)(2) and 552.108(b)(2). 
Subsection 552.108(a)(1) protects infonnation, the release of which would interfere with a 
patiicular pending criminal investigation or prosecution, while subsection 552.108(b)(1) 
encompasses intemallaw enforcement at1d prosecution records, the release of which would 
interfere with law enforcement and prosecution effOlis in general. h1 contrast, 
subsections 552.1 08( a)(2) at1d (b )(2) protect infonnation that relates to a concluded criminal 
investigation 9r prosecution that did not result in a conviction or defened adjudication. A 
govenunental body that claims an exception to disclosure under section 552.108 must 
reasonably explain how and why the exception it claims is applicable to the infonnation the 
govenunental body seeks to withhold. See id. § 552.301(e)(1)(A); see also Ex parte 
Pruitt, 551 S.W.2d 706 (Tex. 1977). 

You state the submitted information peliains to closed criminal investigations that did not 
result in a conviction or a defened adjudication, so as to be excepted from disclosure under 
section 552.1 08( a)(2). However, you also state the submitted infonnation pertains to active 
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criminal investigations, and that the release of the submitted infonnation would interfere 
with the detection, investigation, or prosecution of crime. Because you have provided this 

_ . _ _ _ _ __ office with contradictory representations,. we find you have failed to demonstrate the 
--- -~ppli~~biiity-of sectk;1~-552J.08~ S-;e GOv't -Co-cle-§ 5S2.301(e)(1)(Af(govenlnwrrtalboay 

must provide conunents explaining why claimed exceptions to disclosure apply). Therefore, 
we conclude the department may not withhold the submitted infOlmation under either 
section 552.l08(a)(1) or section 552.108(a)(2) of the Govenunent Code. 

You also claim the submitted infonnation is excepted from disclosure lmder section 552.1 03 
of the Govenunent Code, which provides in pmi: 

(a) Infol111ation is excepted from: [required public disclosure] if it is 
infol111ation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a paliy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a pmiy. 

':. 

(c) In{onnation relating to litlgation involving a govenunental body or an 
officer or employee of a govenunental body is excepted from disclosure 
lmderSubsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public infonnation for 
access to or duplication of the infol111ation. 

Id. § 552.l03(a), (c). The govenunental body has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a paliicular 
situation. The test for meeting tIlls burden is a showing that (1) litigation is pending or 
reasonably anticipated on the date ofthe govenunental body's receipt ofthe request, and (2) 
the infonnation at issue is related to that litigation. University of Tex. Law Sch. v. Texas 
Legal Found.; 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ retd n.r.e.); 
Open Records Decision No. 551 at4 (1990). The govel11mental body must meet both prongs 
of this test for infonnation to be excepted under section 552.103(a). 

You indicate that prosecutions related to the submitted infol111ation are pending, and the City 
of Rosenberg expects some of its officers will be called as witnesses in these cases. As the 
department is not a party to the litigation, the depmiment does not have a litigation interest 
in these matters for purposes of section 552.103. In such a situation, we require an 
affinnative representation from the govenmlental body with the litigation interest that the 
govel11mental body wants the infonnation at issue withheld fi.-om disclosure under 
section 552.103. However, you have not provided this office with an affil111ative 
representation from any govel11mental body with a litigation interest that the govenunental 
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body wishes the infonnation at issue to be withheld pursuant to section 552.103. 
Accordingly,. the department may not witbllold the submitted infonnation lU1der 

. section 552.103 of the Govel11ment Code. 

Section 552.101 ofthe Govenllnent Code excepts from disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision.,,2 Gov't 
Code § 552.101. This exception encompasses the doctrine ofcOlmnon-lawprivacy, which 
protects infonnation if(l) the infol11lation contains highly intimate or embanassing facts, the 
pUblication of which would be highly objectionable to a reasonable person, mId (2) the 
infonnation is not of legitimate concel11 to the pUblic. See Indus. Found. v. Texas Indus. 
Accident Ed., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of 
cOlmnon-law.privacy, both elements of the test must be established. Id. at 681-82. This 
office has fouild that some kinds of medical infonnation or infonnation indicating disabilities 
or specific illnesses are excepted from required public disclosure lU1der cOl11lnon-law privacy. 
See Open Records Decision Nos. 470 (1987) (illness from severe emotional andjob-related 
stress), 455 (1987) (prescription dmgs, illnesses, operations, and physical handicaps). We 
have marked lnfonnation that is highly intimate or embanassing and not oflegitimate public 
concem. Therefore, the depmiment must withllold the mm'ked infonnation pursuant to 
section 552.101 ofthe Govenllnent Code in conjunction with cOl11lnon-law privacy. 

Section 552.130 ofthe Govel11ment Code provides inf0l1llation relating to a motor vehicle 
motor vehicle~ title or registration issued by a Texas agency is excepted from public release. 
Gov't Code § 552. 130(a)(2). We note section 552.130 does not apply to out-of-state motor 
vehicle record'inf0l1llation. ill this instance, we are unable to detennine whether the license 
plate numbers at issue were issued by an agency of this state. Accordingly, to extent the 
license plate numbers we have marked were issued by an agency ofthis state, the depmiment 
must withllold them under section 552.130. The department may not withllold any 
inf0l1llation that does not peliain to motor vehicle record infonnation issued by ml agency 
of this state ul).der section 552.130. 

Section 552.136 of the Govenllnent Code provides that "[nJotwithstanding any other 
provision ofthis chapter, a credit card, debit cm'd, charge card, or access device number that 
is collected, assembled, or maintained by or for a govenunental body is confidential." Id. 
§ 552.136. Accordingly, the depmiment must withhold the debit card number we have 
marked under section 552.136.3 

2The Office of the Attorney General will raise mandatory exceptions on behalf of a govennnental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987),480 (1987),470 
(1987). 

3We note tIus office recently issued Open Records Decision No. 684 (2009), a previous deternlination 
to all govemmental bodies authorizing them to withhold ten categories of infonnation, including Texas license 
plate lllU11bers lmder section 552.130 of the Govenunent Code and debit card lllunbers under section 552.136 
of the Governmellt Code, without the necessity of requesting an attorney general decision. 
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In summary,:the depaliment must withhold the infOlmation we have marked under 
section 552.101 ofthe Govenunent Code in conjlU1ction with common-law privacy. To the 

- ---~ - -- . - - - -ex.tenttheJicense-plate-11lunbersweJlav:e markedwere issuedhyan.agency.ofthisstate,Jhe 
depaliment must withhold them under section 552.130 of the Govenunent Code. The 
depaliment must withhold the debit card number we have marked llilder section 552.136 of 
the Govenun¢nt Code. The remaining responsive infonnation must be released. 

This letter ruling is limited to the particular infol11lation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detenninationregarding any other infol11lation or ally other circmnstallCes. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govenunentalbody and of the requestor. For more infOlmation concel11ing those rights alld 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attol11ey General's Open Govenunent Hotline, toll free, at 
(877) 673-6839. Questions concel11ing the allowable charges for providing public 
infonnation lU1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free at (888) 672-6787. 

Sincerely, 

Tamara H. Holland 
Assistant Attol11ey General 
Open Records Division 

THH/em 

Ref: ID# 398932 

Enc. Submitted docmnents 

c: Requestor 
(w/o enclosures) 


