
November 3,2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Leticia D. McGowan 
School Attorney 
Dallas illdependent School District 
3700 Ross Avenue 
Dallas, Texas 75204 

Dear Ms. McGowan: 

0R2010-16630 

You ask whether certain infOlTI1ation is subject to required public disclosure under the 
Public illformation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 398942 (ORR# 9581). 

The Dallas illdependent School District (the "district") received a request for several 
categories of information related to O.M. Roberts Elementary School.! You state some 
information will be made available to the requestor. You claim the submitted infonnation 
is excepted from disclosure under sections 552.105 and 552.107 of the Government Code.2 

We have considered the exceptions you claim and reviewed the submitted infonnation. 

Initially, you state a portion of the submitted infOlTI1ation was the subject of a previous 
request for information, in response to which this office issued Open Records Letter 
No. 2010-10547 (2010). ill that decision, we ruled, among other things, that a portion ofthe 
infonnation at issue was excepted from disclosure under section 552.105 ofthe Govenunent 

lWe note the dish'ict received clarification from the requestor regarding this request. See Gov't Code 
§ 552 .222(b ) (providing that iflarge amount of information has been requested, governmental body may discuss 
with requestor how scope of request might be nanowed). 

2 Although you raise section 552.1 Olin conjunction with the attorney-client privilege under Texas Rule 
of Evidence 503, this office has concluded that section 552.101 does not encompass discovelyprivileges. See 
Open Records Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). We note that, in this instance, the proper 
exception to raise when asserting the attorney-client privilege for infonnation not subject to section 552.022 
of the Govenllnent Code is section 552.107 of the Govennnent Code. See Open Records Decision Nos. 677 
(2002), 676 at 6. 
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Code. As we have no indication that the law, facts, or circumstances on which the prior 
ruling was based have changed, the district may continue to rely on that mling as a previous 
detelmination and continue to treat any previously ruled upon infonnation in accordance with 
that prior mling. See Open Records Decision No. 673 (2001) (so long as law, facts, and 
circumstances on which prior mling was based have not changed, first type of previous 
detennination exists where requested infonnation is precisely same information as was 
addressed in prior attorney general mling, mling is addressed to same governmental body, 
and ruling concludes that infonnation is or is not excepted fi:om disclosure). To the extent 
the submitted infonnation was not previously ruled upon, we will consider your arguments 
against disclosure. 

Section 552.105 excepts from disclosure infonnation relating to: 

(1) the location of real or personal property for a public purpose prior to 
public announcement of the project; or 

(2) appraisals or purchase price of real or personal property for a public 
purpose prior to the formal award of contracts for the property. 

Gov't Code § 552.105. Section 552.105 is designed to protect a governmental body's 
planning and negotiating position with regard to pruiicular transactions. See Open Records 
Decision Nos. 564 (1990), 357 (1982), 310 (1982). Infonnation excepted from disclosure 
under section 552.105 that pertains to such negotiations may be excepted from disclosure so 
long as the transaction relating to that infonnation is not complete. See ORD 310. But, the 
protection offered by section 552.105 is not limited solely to transactions not yet finalized. 
TIns office has concluded that infonnation about specific parcels ofland obtained in advance 
of other parcels to be acquired for the same project could be withheld where release of the 
infonnation would harm the governmental body's negotiating position with respect to the 
remaimng parcels. See ORD 564 at 2. A governmental body may withhold infonnation 
"which, if released, would impair or tend to impair [its] 'plruming ruld negotiating position 
in regru"d to pruiicular transactions.'" ORD 357 at 3 (quoting Open Records Decision 
No. 222 (1979)). The question of whether specific infonnation, if publicly released, would 
impair a governmental body's plalllnng and negotiating position with regard to particular 
transactions is a question offact. Accordingly, this office will accept a governmental body's 
good-faith detelmination in this regru"d, unless the contrary is clearly shown as a matter of 
law. See ORD 564. 

You state a pOliion of the submitted information pertains to the district's acquisition of 
properties for the new a.M. Roberts Elementary School. You state a final agreement on the 
pm-chase of these properties has not been reached or approved by the district at tIns time. 
You state negotiations with the prope1iy owners are ongoing and the release of the 
infonnation at issue would hru1n the district's negotiating position with respect to the 
properties' acquisition. Based on your representations and our review ofthe infonnation at 
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issue, we conclude the district may withhold the information we have marked lmder 
section 552.105 of the Government Code. 

Section 552.1 07 protects infonnation coming within the attomey-client privilege. Gov't 
Code § 552.1 07 (1). When asserting the attomey-client privilege, a governmental body has 
the burden of providing the necessary facts to demonstrate the elements of the privilege in 
order to withhold the infonnation at issue. Open Records Decision No. 676 at 6-7 (2002). 
First, a govemmental body must demonstrate that the infonnation constitutes or documents 
a commlmication. Id. at 7. Second, the cOlmnunication must have been made "for the 
purpose of facilitating the rendition of professional legal services" to the client govemmental 
body. TEX. R. EVID. 503(b)(l). The privilege does not apply when an attomey or 
representative is involved in some capacity other than that of providing or facilitating 
professional legal services to the client governmental body. In re Texas Farmers Ins. 
Exch., 990 S. W.2d 337, 340 (Tex. App .-Texarkana 1999, orig. proceeding) (attomey-client 
privilege does not apply if attomey acting in a capacity other than that of attomey). 
Governmental attomeys often act in capacities other than that of professional legal counsel, 
such as administrators, investigators, or managers. Thus, the mere fact that a commlmication 
involves an attomey for the govemment does not demonstrate this element. Third, the 
privilege applies only to cOlmnunications between or among clients, client representatives, 
lawyers, and lawyer representatives. TEX.R.EvID. 503(b)(I). Thus, agovenunental body 
must infonn this office of the identities and capacities of the individuals to whom each 
communication at issue has been made. Lastly, the attomey-client privilege applies only to 
a confidential commlmication, id., meaning it was "not intended to be disclosed to third 
persons other than those to whom disclosure is made in furtherance of the rendition of 
professional legal services to the client or those reasonably necessary for the transmission of 
the communication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent of the parties involved 
at the time the information was commlmicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at any time, a govellllnental body must explain that the confidentiality of a 
communication has been maintained. Section 552.107(1) generally excepts an entire 
c01l11mmication that is demonstrated to be protected by the attomey-client privilege unless 
otherwise waived by the govemmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire communication, including facts contained therein). 

You state the remaining infonnation was communicated between district attomeys and a 
consultant hired by the district's attomeys for the purpose of facilitating the rendition oflegal 
services to the district. You further state this cOlmnunication was intended to be, and has 
remained, confidential. Based on your representations and our review, we find the remaining 
information constitutes a privileged attomey-client communication and the district may 
withhold tIns information, which we have maJ.·ked, under section 552.107(1) of the 
Gove111lnent Code. 
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ill summary, the district may continue to rely on Open Records Letter No. 2010-10547 
(2010) as a previous determination and continue to treat any previously ruled upon 
information in accordance with that ruling. The district may withhold the infonnation we 
have marked under sections 552.105 and 552.107 ofthe Govemment Code. 

TIns letter ruling is limited to the particular information at issue in tills request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex or1.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Admi1nstrator ofthe Office of 
the Attorney General, toll free, at (888) 672-6787. 

Sincerely, 

~ f7 c----.. d- U-I~ ..... 

Jennifer Burnett 
Assistant Attorney General 
Open Records Division 

JB/dls 

Ref: ID# 398942 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


