
November 5,2010 

Mr. K.erwin B. Stone 
Moore Landrey, L.L.P. 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

For Hardin County Disaster Recovery Alliance, Inc. 
390 Park Street, Ste. 500 
Beaumont, Texas 77701 

Dear Mr. Stone: 

0R2010-16840 

You ask whether certain information is subject to required puplic disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govermnent Code. Your request was 
assigned ID# 399231. 

The Hardin County Disaster RecovelY Alliance, Inc. (the "alliance") received a request for 
information concerning the financial representations made by a named individual in her 
application for assistance. 1 You state you have released most of the responsive infonnation 
to the requestor. You state you will redact the named individual's social securitymunber.2 

You claim: that the submitted infornlation is excepted from disclosure under section 552.101 
of the Govermnent Code. We have considered the exception you claim and reviewed the 
submitted information. 

Initially, we must address the alliance's procedural· obligations lmder the Act. 
Section 552.301 ofthe Govenunent Code prescribes procedures a govenmlental body must 
follow in asking this office to decide whether requested infonnation is excepted :6:om public 
disclosure. Pursuant to section 552.301(e), the govemmental body is required to submit to 
tIns office within fifteen business days of receiving the request (1) written comments stating 
the reasons why the stated exceptions apply that would allow the infonnation to be withheld, 
(2) a copy ofthe written request for information, (3) a signed statement or sufficient evidence 
showing the date the governmental body received the written request, and (4) a copy ofthe 

lAs you have not submitted the request for infOlmation, we take om description from yom brief. 

2Section 552.147(b) of the Govermnent Code authorizes a govel11ll1ental body to redact a living 
person's social secmity number fi:om public release without the necessity ofrequesting a decision from this 
office under the Act. Gov't Code § 552.147(b). 
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specific information requested or representative samples, labeled to indicate which 
exceptions apply to whichpaJ.is ofthe documents. Id. § 552.301(e)(1)(A)-(D). You state the 
alliaJ.lce received the request for infonnation on August 20,2010. As of the date of this 
letter, you have not submitted a copy ofthe written request for infonnation. Consequently, 
we find the alliance failed to comply with the requirements of section 552.301(e). 

Pursuant to section 552.302 of the Govel11ment Code, a govel11mental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presmnption 
the requested infonnation is public aJ.ld must be released lUlless the govemmental body 
demonstrates a compelling reason to withhold the information from disclosure. See ld. 
§ 552.302; Hancockv. StateBd. of Ins. , 797 S.W.2d379, 381-82 (Tex. App.-Austin 1990, 
no writ); Open Records Decision No. 319 (1982). A compelling reason exists when 
third-party interests are at stake or when information is confidential under other law. Open 
Records Decision No. 150 (1977). The alliance raises section 552.101 of the Govenllnent 
Code. Because section 552.101 of the Govel11ment Code can provide a compelling reason 
to overcome tIns presumption of opemless, we will consider the applicability ofthis section 
to the submitted information. 

Next, we address the alliaJ.lce' s claim that the individual whose infonnation is at issue obj ects 
to release of this infonnation because at the time she submitted her application she was 
"assured her information would remain confidential. " We note that infonnation is not 
confidential under the Act simply because the party that submits the information anticipates 
or requests that it be kept confidential. See Indus. Found. v. Tex. Indus. Accident Bd.; 540 
S.W.2d 668, 677 (Tex. 1976). In other words, a govemmental body cannot overrule or 
repeal provisions ofthe Act through an agreement or contract. See Attol11ey General Opinion 
JM-672 (1987); Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations of a 
govemmental body lUlder [the Act] caJ.mot be compromised simply by its decision to enter 
into a contract."), 203 at 1 (1978) (mere expectation of confidentiality by person supplying 
information does not satisfy requirements of statutOlY predecessor to section 552.110). 
Consequently, unless the infonnation falls within aJ.l exception to disclosure, it must be 
released, notwithstanding any expectation or agreement to the contrary. 

Section 552.101 ofthe Govenunent Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. TIns section encompasses infOlmation protected by the doctrine of 
common-law privacy, which protects information that (1) contains highly intimate or 
embanassing facts the pUblication of which would be highly objectionable to a reasonable 
person, and (2) is not oflegitimate concel11 to the public. 540 S.W.2d 668,685 (Tex. 1976). 
The type of infonnation considered intimate and embanassing by the Texas Supreme Comt 
in Industrial Foundation included infonnation relating to sexual assault, pregnancy, mental 
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental 
disorders, attempted suicide, and injuries to sexual organs. Ie!. at 683. See 540 
S.W.2d 668, 683-85 (Tex. 1976). 
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This office has found that personal financial information not relating to a financial 
transaction between an individual and a governmental body is generally protected by 
common-law privacy. See Open Records DecisionNos. 600 (1992) (employee's designation 
of retirement beneficiary, choice of insurance carrier, election of optional coverages, direct 
deposit authorization, forms allowing employee to allocate pretax compensation to group 
insurance, health care or dependent care), 545 (1990) (deferred compensation infonnation, 
participation in voluntary investment program, election of optional insurance coverage, 
mortgage payments, assets, bills, and credit history). In Open Records Decision No. 373 
(1983), this office detelmined that financial information submitted by applicants for 
federally-ftmded housing rehabilitation loans and grants was "information deemed 
confidential" by a common-law right of privacy. The financial infonnation at issue in Open 
Records Decision No. 373 included sources of income, salary, mortgage payments, assets, 
medical and utility bills, social security and veterans benefits, retirement and state assistance 
benefits, and credit histOly. Additionally, in Open Records Decision No. 523 (1989), we 
held that the credit reports, financial statements, and financial info1111ation included in loan 
files of individual veterans participating in the Veterans Land Program were excepted from 
disclosure by the common-law right of privacy. Similarly, we thus conclude that financial 
information relating to an applicant for disaster recovery assistance satisfies the first 
requirement of common-law privacy, in that it constitutes highly intimate or embarrassing 
facts about the individual, such that its public disclosure would be highly objectionable to 
a reasonable person. 

The second requirement ofthe common-law privacy test requires that the information not be 
of legitimate concel11 to the public. Indus. Found., 540 S.W.2d at 668. While the public 
generally has some interest in knowing whether public funds are being given to qualified 
applicants, we believe that ordinarily this interest will not be sufficient to justify the invasion 
of the applicant's privacy that would result from disclosure of information concel11ing his or 
her financial status. See Open Records Decision No. 373 (although any record maintained 
by governmental body is arguably oflegitimate public interest, if only relation of individual 
to govel11mental body is as applicant for housing rehabilitation grant, second requirement of 
common-law privacy test not met). In particular cases, a requestor may demonstrate the 
existence of a public interest that will overcome the second requirement of the common-law 
privacy test. However, whether there is a public interest in this information sufficient to 
justify its disclosure must be, decided on a case-by-case basis. Open Records Decision 
Nos. 523, 373 at 4. 

Open Records Decision Nos. 373 and 523 draw a distinction between the confidential 
"background financial infonnation fulnished to a public body about an individual" and "the 
basic facts regarding a particular financial transaction between the individual and the public 
body." Open Records Decision Nos. 523, 385. Subsequent decisions ofthis office analyze 
questions about the confidentiality of background financial information consistently with 
Open Records Decision No. 373. See Open Records Decision Nos. 600 (1992) (personal 
financial information not relating to the financial transaction between an individual and a 
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governmental body is protected), 545 (1990) (employee's participation in deferred 
compensation plan private), 523 (1989), 481 (1987) (individual financial information 
concerning applicant for public employment is closed), 480 (1987) (names of students 
receiving loans and anlounts received from Texas Guaranteed Student Loan Corporation are 
public); see also Attomey General Opinions H-I070 (1977), H-15 (1973) (laws requiring 
financial disclosure by public officials and candidates for office do not invade their privacy 
rights); but see Open Records Decision Nos. 602 at 5 (records related to salaries of those 
employees for whom the citypays a portion are subj ect to the Act). Accordingly, the alliance 
must withhold the information we have marked under section 552.101 of the Government 
Code in conjunction with common-law privacy. However, we find the remaining 
infonnation at issue is either not highly intimate or embarrassing information or is of 
legitimate public interest. Thus, no portion ofthe remaining infonnation may be withheld 
under section 552.101 ofthe Govemment Code in conjunction with common-law privacy. 
As you raise no further exceptions to disclosure, the remaining infonnation must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govemmental body and ofthe requestor. For more information concerning those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orLphp, 
or call the Office of the Attomey General's Open Govemment Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll free at (888) 672-6787. 

Sincerely, 

Vanessa Burgess 
Assistant Attorney General 
Open Records Division 

VB/dIs 

Ref: ID# 399231 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


