
November 9,2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Jameene YVOlille Banks 
Denton, Navarro, Rocha & Bemal, P.C. 
2517 North Main Avenue 
San Antonio, Texas 78212 

Dear Ms. Ban1cs: 

0R2010-16964 

You ask whether certain information is subject to required public disclosure under the 
PublicfuformationAct (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 399535. 

The City of Copperas Cove (the "city"), which you represent, received a request for incident 
report numbers 07..,1498, 07-1821, and 07-2029. We note the city has redacted Texas 
driver's license numbers under section 552.130 of the Govemment Code pursuant to Open 
Records Decision No. 684 (2009) and social security numbers pursuant to section 552. 147(b) 
of the Govemment Code. You state the city will release report munber 07-2029. You claim 
portions of the remaining submitted infonnation are excepted fi.-om disclosure lUlder 
sections 552.101 and 552.103 of the Govennnent Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Initially, we must address the city's procedural obligations lUlder the Act. Section 552.301 
describes the procedural obligations placed on a govennnental body that receives a written 
request for infonnation it wishes to withhold. Pursuant to section 552.301(e) of the 
Govennnent Code, a govennnental body is required to submit to tIus office within fifteen 
business days of receiving an open records request: (1) general written COl111TIents stating the 
reasons why the stated exceptions apply that would allow the information to be withheld, 
(2) a copy ofthe written request for infonnation, (3) a signed statement or sufficient evidence 
showing the date the govennnental body received the written request, and (4) a copy ofthe 
specific information requested or representative samples, labeled to indicate which 
exceptions apply to wluchparts ofthe doclUnents. Gov't Code § 552.301(e)(1)(A)-(D). In 
this instance, you state the city received the request for infonnation on August 26,2010. 
Thus, the city's fifteen business day deadline was September 17, 2010. However, you did 
not submit your argmnent that repOli number 07-1821 is excepted from disclosure under 
section 552.101 in conjlUlction with conilllon-law privacy lUltil September 28, 2010. 
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Consequently, we fInd the city failed to comply with the requirements of section 552.301 in 
asseliing this argument against disclosure of report number 07-1821. 

Pursuant to section 552.302 of the Govemment Code, a governmental body's failme to 
comply with the requirements of section 552.301 results in the legal presumption the 
requested information is public and must be released lU1less a compelling reason exists to 
withhold the information from disclosure. See id. § 552.302; Simmons v. Kuzmich, 166 
S.W.3d 342, 350 (Tex. App.-FOli WOlih 2005, no pet.); Hancockv. State Bd. of Ins., 797 
S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ) (govellnnental body must make 
compelling demonstration to overcome presumption of opelmess pmsuant to statutory 
predecessor to section 552.302); see also Open Records DecisionNo. 630 (1994). Generally, 
a compelling reason to withhold information exists where some other source oflaw makes 
the infOlmation confIdential or where third party interests are at stake. Open Records 
Decision No. 150 at 2 (1977). Because section 552.101 can provide a compelling reason to 
withhold information, we will consider the applicability of this exception to repOli 
number 07-1821, as well as the remaining information. 

Next, we note report number 07-1498 contains a court-fIled divorce decree. 
Section 552.022(a)(17) of the Govemment Code provides for required public disclosme of 
"infonnation that is also contained in a public court record," unless the infonnation is 
'expressly GonfIdential under other law. Gov't Code § 552.022(a)(17). Although you raise 
section 552.103 ofthe Government Code as an exception to disclosme ofthe divorce decree, 
section 552.103 is a discretionary exception to disclosme that protects a govemmental body's 
interests and may be waived. See id. § 552.007; Dallas Area Rapid Transit v. Dallas 
Morning News, 4 S.W.3d 469,475-76 (Tex. App.-Dallas 1999, no pet.) (govenmlental 
body may waive section 552.103); Open Records Decision No. 665 at 2 n.5 (discretionary 
exceptions generally), 663 (1999) (govemmental bodymaywaive section 552.1 03). As such, 
section 552.103 is not "other law" that makes information confIdential for the purposes of 
section 552.022. Therefore, the city may not withhold the court-fIled divorce decree in report 
number 07-1498 under section 552.103 of the Govennnent Code. However, because 
section 552.101 is "other law" for purposes of section 552.022, we will address yom 
argument under this exception for the court-fIled divorce decree as well as the remaining 
information. We will also address your argument under section 552.103 for the remaining 
information in report number 07-1498. 

Section 552.101 ofthe Govennnent Code excepts from disclosme "infonnation considered 
to be confIdential by law, either constitutional, statutOlY, or by judicial decision." Gov't 
Code § 552.101. This section encompasses the doctrine of cOlmnon-law privacy, which 
protects information that (1) contains highly intimate or embarrassing facts, the pUblication 
of which would be highly objectionable to a reasonable person, and (2) is not oflegitimate 
concern to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of cOlmnon-law privacy, both prongs ofthis 
test must be satisfIed. Id. at 681-82. A compilation of an individual's criminal histOlY is 
highly embarrassing information,the publication of which would be highly objectionable to 
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a reasonable person. Cf us. Dep't of Justice v. Reporters Comm. for Freedol1'l of the 
Press, 489 U.S. 749, 764 (1989) (when considering prong regarding individual's privacy 
interest, court recognized distinction between public records found in courthouse files and 
local police stations and compiled sm1llnary of information and noted that individual has 
significant privacy interest in compilation of one's criminal history). Furthermore, we find 
that a compilation of a private citizen's criminal history is generally not oflegitimate concern 
to the public. 

We understand you to assert the present request requires the city to compile unspecified law 
enforcement records concerning a named individual. We note, however, that the request is 
for three specified incident reports. Therefore, we find that the present request does not 
require the city to compile an individual's criminal history and, thus, does not implicate any 
individual's right to privacy for purposes of Reporters Committee. We also understand you 
to claim portions of report nmnber 07-1821 are subject to common-law privacy. However, 
upon review, we find that no portion of report number 07-1821 is highly intimate or 
embarrassing and of no legitimate interest. Accordingly, the city may not withhold any 
portion ofthe remaining infOlmation lmder section 552.101 ofthe Government Code on the 
basis of common-law privacy. As you raise no further exceptions to disclosure of report 
number 07-1821, it must be released. 

We now address your argument under section 552.103 of the Government Code for the 
information in report number 07-1498 that is not subject to section 552.022(a)(17). 
Section 552.103 provides in relevant part as follows: 

(a) hlformation is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

(c) fuformation relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.103(a), (c). The purpose of section 552.103 is to protect the litigation 
interests of governmental bodies that are parties to the litigation at issue. See id. 
§ 552.103(a); Open Records Decision No. 638 at 2 (1996) (section 552.103 only protects the 
litigation interests ofthe governmental body claiming the exception). A governmental body 
has the burden of providing relevant facts and documents to show section 552.103(a) is 
applicable in a particular situation. The test for meeting tIns burden is a showing that 
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(1) litigation was pending or reasonably anticipated on the date the governmental body 
received the request for information, and (2) the infonnation at issue is related to that 
litigation. Univ. a/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.
Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.
Houston [1st Dist.] 1984, writ refd n.r.e.); Open Records Decision No. 551 at 4 (1990). A 
governmental body must meet both prongs ofthis test for information to be excepted under 
section 552.103(a). 

You inform us report number 07 -1498 relates to a criminal prosecution pending in the 52nd 

District Court. However, we note the city is not a party to the litigation and, therefore, does 
not have a litigation interest in the matter for purposes of section 552.103. See Gov't Code 
§ 552.103(a); Open Records Decision No. 575 at 2 (1990) (stating that predecessor to 
section 552.103 only applies when govenunental body is party to litigation). hl such a 
situation, we require an affirmative representation from the govenunental body with the 
litigation interest that the governmental body wants the infonnation at issue withheld from 
disclosure under section 552.103. However, you have not provided this office with an 
affirmative representation fi.-om a governmental body with a litigation interest that it seeks 
to withhold the information at issue pursuant to section 552.103. Thus, we find you have 
failed to establish that the city was a party to pending litigation on the date the city received 
this request for infonnation. Accordingly, the city may not withhold the remaining 
information in report number 07-1498 on the basis of section 552.103 of the Govenunent 
Code. 

We note report number 07-1498 contains information subject to section 552.130 of the 
Government Code.! Section 552.130 excepts from disclosure "information [that] relates 
to ... a motor vehicle operator's or driver's license or permit issued by an agency of this 
state [ or] a motor vehicle title or registration issued by an agency of this state." Gov't Code 
§ 552.130( a)(1), (2). We note section 552.130 protects personal privacy. Therefore, the 
requestor has a right of access to her own Texas driver's license number under 
section 552.023 of the Govenunent Code.2 See id. § 552.023(a); Open Records Decision 
No. 481 at 4 (1987) (privacy theories not implicated when individual requests infonnation 
concerning herself). Accordingly, the city must withhold the Texas motor vehicle record 

IThe Office of the Attomey General will raise a mandatory exception on behalf of a govel1unental 
body, but ordinarily will not raise other exceptions. Open Records Decision Nos. 481 (1987),480 (1987), 470 
(1987). 

2Section 552.023 of the Govemment Code provides.in part that "[a] person or a person's authorized 
representative has a special right of access, beyond the right of the general public, to information held by a 
govenunental body that relates to the person and that is protected fl:om public disclosure by laws intended to 
protect that person's privacy interests." Gov't Code § 552.023(a). 
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infonnation belonging to individuals other than the requestor, which we have marked, in 
report number 07-1498 pursuant to section 552.130 ofthe Government Code.3 

In summary, the city must withhold the infonnation we have marked in report 
number 07-1498 lmder section 552.130 of the GovemmentCode. The remaining 
infonnation must be released.4 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, tIns mling must not be relied upon as a previous 
determination regarding any other infonnation or any other circumstances. 

Tills mling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more infonnation concenling those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Open Government Hotline, toll fi·ee, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attorney General, toll fi·ee, at (888) 672-6787. 

Sincerely, 

J~-./-L/f-A!I 
Jennifer Luttrall 
Assistant Attomey General 
Open Records Division 

JL/dls 

3We note this office recently issued Open Records Decision No. 684 (2009), a previous determination 
to all governmental bodies authorizing them to withhold ten categories of information, including a Texas 
driver's license number, Texas license plate number, and the portion of a photograph that reveals a Texas 
license plate number under section 552.130 of the Govel11ment Code, without the necessity of requesting an 
attol11ey general decision. 

4We note the remaining information contains social secmity numbers belonging to individuals other 
than the requestor. Section 552.147 (b) of the Govel11ment Code authorizes a govel11mental body to redact a 
living person's social secmity number from public release without the necessity of requesting a decision from 
this office under the Act. See Gov't Code § 552. 147(b ). However, because section 552.147 protects personal 
privacy, the requestor has a right of access to her own social secmity nunlber lUlder section 552.023 of the 
Govel11ment Code and it may not be withheld from her. We also note the information being released contains 
confidential infolTIlation to which the requestor has a right of access. See id. § 552.023(a); Open Records 
Decision No. 481 at 4 (1987) (privacy theories not implicated when individual or authorized representative asks 
govel1unental body to provide information conceming that individual). Thus, if the city receives another 
request for tius particular information from a different requestor, then the city should again seek a decision :B:om 
this office. 
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Ref: ID# 399535 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


