
November 10, 2010 

Ms. Margo Kaiser 
Staff Attorney 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Texas Workforce Conunission 
101 East 15th Street 
Austin, Texas 78778-0001 

Dear Ms. Kaiser: 

0R2010-17082 

You ask whether celiain infonnation is subject to required public disclosure tmder the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 399839 (TWC No. 100824-032). 

The Texas Workforce COlIDllission (the "conmlission") received a request for mIDual 
em-ollment and outcome repOlis for a specified period oftime for named career schools and 
colleges. You state you have provided some of the requested infonnation. You claim the 
remaining requested infonnation is excepted from disclosure tmder sections 552.101, 
552.116, and 552.147 of the Government Code. We have considered the exceptions you 
claim and reviewed the submitted representative sample of infonnation. 1 We have also 
received and considered conunents submitted by the requestor's attorney. See Gov't Code 
§ 552.304 (providing that interested pmiy may submit written conIDlents regm'ding why 
information should or should not be released). 

Initially we note that, in the requestor's attorney's comments, he states the requestor does not 
object to the cOlIDnission redacting any social security numbers and wage infornlation from 

IThis letter ruling assumes that the submitted representative sample of info1TI1ation is truly 
representative of the requested infonnation as a whole. This ruling does not reach, and therefore does not 
authorize, the withholding of any other requested infOlTI1ation to the extent that the other information is 
substantially different than that submitted to this office. See Gov't Code §§ 552.301(e)(I)(D), .302; Open 
Records Decision Nos. 499 at 6 (1988),497 at 4 (1988). 
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the requested infonnation. Therefore, those types of information are not responsive to the 
present request for infonnation. This ruling does not address the public availability of any 
infonnation that is not responsive to the request, and the commission need not release such 
information. Accordingly, we need not address yom arguments against disclosme under 
section 552.147 and section 552.101 in conjunction with common-law privacy. 

Next we must address the commission's obligations under section 552.301 of the 
Govel11ment Code, which prescribes the procedma1 obligations that a govel11menta1 body 
must follow in asking this office to decide whether requested infol111ation is excepted from 
public disclo$me. Section 552.301(b) requires that a govenunenta1body ask for a decision 
:B.-om this office and state which exceptions apply to the requested infonnation by the tenth 
business day after receiving the request. Gov't Code § 552.301(b). Section 552.301(e) 
requires the govel11menta1 body to submit to the attol11ey general, not later than the fifteenth 
business day after the date of the receipt of the request: (1) written COlmnents stating why 
the govel11menta1 body's claimed exceptions apply to the infol111ation that it seeks to 
withhold; (2) a copy ofthe written request for infonnation; (3) a signed statement of the date 
on which the govenunenta1 body received the request or evidence sufficient to establish that 
date; and (4);the specific infonnation that the govenunenta1 body seeks to withhold or 
representative samples if the infol111ation is voluminous. See id. § 552.301(e)(1)(A)-(D). 
You indicate .the commission received a previous request for infonnation from the same 
requestor on August 12, 2010. You indicate the commission provided the requestor with the 
requested infQITnation on August 23,2010, and state the commission received a clarification 
from the requestor on August 24,2010. The commission requested a mling from this office 
on September: 8, 2010, and submitted written COlmllents for the exceptions claimed for the 
infonnation atissue on September 15, 2010. Upon review, however, we find the infonnation 
at issue was r~sponsive to the requestor's August 12, 2010 request. Thus, because the 
infonnati6n w,as responsive to the requestor's August 12, 2010 request, but the conunission 
did not request a m1ing :B.-om this office until September 8, 2010, and did not submit 
infonnation a;ld comments until Septel;nber 15, 2010, we find the commission failed to 

/ 

comply with the requirements of section 552.301. 

Pursuant to se.ction 552.302 of the GovenU11ent Code, a govel11mental body's failme to 
comply with t+W procedma1 requirements of section 552.301 results in the legal presmnption 
that the infoJ-mation is public and must be released unless the govenunental body 
demonstrates a compelling reason to withhold the infol111atioll to overcome this presumption. 
Ie!. § 552.302~"Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-FOli WOlih 2005, 
no pet.); Hanqpckv. State Bd. a/Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, 
no writ) (govelJunenta1 body must make compelling demonstration to overcome presumption 
of opemless pmsuant to statutory predecessor to section 552.302); Open Records Decision 
No. 630 (1994). A compelling reason generally exists when infonnation is confidential by 
law or third-p:;trty interests are at stake. See Open Records Decision Nos. 630 at 3, 325 at 2 
(1982). AlthQugh you raise section 552.116 of the Govenunent Code, this section is a 
discretionary exception to disclosme that protects a governmental body's interests and may 
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be waived. See Gov't Code § 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) 
(discretionary exceptions in general), 663 at 5 (1999) (untimely request for decision resulted 
in waiver of discretionary exceptions). Thus, in failing to comply with section 552.301, the 
commission has waived its argument under section 552.116 and may not withhold the 
requested infonnation on that basis. 

Next we address the requestor's attomey's COlmnents that the requested infonnation has 
previously been released to the public. The requestor's attomey states and provides 
suppOliing docm11entation that the conunission has already released the requested 
infonnation "to other open records requestors." The Act does not pennit the selective 
disclosure ofinfonnation. See Gov't Code §§ 552.007(b), .021; Open Records Decision 
No. 463 at 1-2 (1987). Ifinfom1ation has been voluntarily released to any member of the 
public, then that same infom1ation may not subsequently be withheld fi'om another member 
of the public, unless public disclosure of the infonnation is expressly prohibited by law or 
the infom1ation is confidential under law. See Gov't Code § 552.007(a); Open Records 
DecisionNos.518 at 3 (1989),490 at 2 (1988). As discussed above, the commission's claim 
under section 552.116 of the Govemment Code is discretionary. Thus, none of the 
infonnation at issue may be withheld on that basis. However, you also claim the requested 
information is confidential under the Family Educational and Privacy Rights Act ("FERP A"), 

,20 U.S.c. § 1232(g). 

The commission seeks to withhold the requested infonnation as education records under 
FERP A, 20 U.S. C. § 1232(g). These provisions only apply to student records in the custody 
of educational institutions and to records directly transfened from an educational institution 
to a third pariy. 34 C.F.R. § 99 .33( a)(2). The United States Depariment of Education Family 
Policy Compl~ar1ce Office (the "DOE") has infOlmed this office that FERP A does not pelmit 
a state educati~mal agency or institution to disclose to this office, without parental or an adult 
student's con~ent, mrredacted, personally identifiable infonnation contained in education 
records for the purpose of our review in the open l~ecords ruling process under the Act? See 
id. § 99.3 (defining "personally identifiable infom1ation"). Although the conU11ission is not 
an educational institution, yo'u infonn us that the cOlmnission obtained the education records 
at issue from educational institutions. See id. § 99.33(a)(2). Our office has previously 
infonned the conunission that detenninations under FERP A must be made by the educational 
institution from which the education records were obtained, as well as the DOE. You state , ' , 

the cOlmnissioll contacted the institutions fi'om which the repOlis were obtained ar1d that the 
institutions informed the commission in writing that all infonnation contained in the repOlis 
was confidential under,FERP A and not subject to release by the cOlm11ission. Because our 
office is prohibited :fi:om reviewing the infonnation to detennine whether appropliate 
redactions under FERP A have been made, we will not address the applicability ofFERP A 

2A copy of this letter may be found on the Office of the Attorney General's website: 
http://www.oag.s.·tate.tx.us/openl20060725usdoe. pdf. 
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to the records at issue. To the extent that the requested information is not confidential under 
FERP A, it must be released. 

This letter ruling is limited to the particular infomlation at issue in tIlls request and limited 
to the facts as,presented to us; therefore, tIlls ruling must not be relied upon as a previous 
determinatiOli.regarding any other infonnation or any other ·circmnstances. 

This ruling ti'iggers impOliant deadlines regarding the rights and responsibilities of the 
govemmental body and ofthe requestor. For more infonnation conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govenllnent Hotline, toll fi.-ee, at 
(877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll fi.-ee at (888) 672-6787. 

Sincerely, ',; 

CI~u?M 
Lindsay E. H'J.le 
Assistant Attorney General 
Open Records Division 

LEH/em 

. Ref: ID# 399839 

Ene. Submitted documents 

c: Requestor 
(w/o enclosures) 


