
November 17, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. James D. Parker 
Assistant City Attomey· 
For City of Kyle 
Knight & Paliners 
223 West Anderson Lane, Suite A-105 
Austin, Texas 78752 

Dear Mr. Parker: 

0R2010-17431 

You ask whether celiain infonnation is subject to required public disclosure lmder the 
Public Information Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 400396. 

The City of kyle (the "city"), which you represent, received a request for all exhibits 
provided to the arbitrator at a named officer's appeal of his tennination, all correspondence 
conceming the hearing involving the named officer's tennination or his conduct that led to 
his tennination from the city's police depmiment (the "department"), and any sustained 
complaints m(ide against department officers from J anum"y 1, 2007 to present. You state you 
have releaseq or will release some information to the requestor. You claim that the 
submitted infonnation is excepted from disclosure lmder sections 552.101, 552.103, 552.107, 
552.108,552.117,552.130, and 552.147 of the Goven11l1ent Code. 1 We have considered the 
exceptions YOll claim and reviewed the submitted representative sample ofinformation.2 

1 Although you initially raised section 552.1 02, you have not submitted to this office written comments 
stating the reasons why this section would allow the infol1nation to be withheld. Thus, the city has not 
demonstrated that any of the submitted information is confidential for pm-poses of section 552.102. See Gov't 
Code §§ 552.301, .302. Additionally, although you raise section 552.1175 for portions of the submitted 
information, we note the COlTect exception to raise for infol111ation pertaining to officers employed by the city 
is section 552.117. 

;1, 

2We assume the "representative sample" of records submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988),497 (1988). TIllS openrecords 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of infol111ation than that subnlltted to tIllS office. 
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You infonn u~ the infonnation pe1iaining to complaints against officers in Exhibit D and one 
of the videos in Exhibit H were the subject of prior requests for infonnation received by the 
city, as a reslilt of which this office issued Open Records Letter Nos. 2010-08353(2010) 
and 2010-16515 (2010). In Open Records Letter No. 2010-08353, we concluded the city 
must withhold some ofthe infonnation at issue under section552.101 in conjunction with 
section 143.089(g), but must release the remaining infonnation. In Open Records Letter 
No. 2010-16515, we concluded the city may withhold thepOliion ofthe video recording that 
had not been ~hown in open court under section 552.108 and must withhold a Texas license 
plate number ~inder section 552.130 ifthe number appeared in the pOliion ofthe video shown 
in open cOUli; but must release the remaining infol111ation. We have no indication the law, 
facts, or circumstarices on which these prior rulings were based have changed. Accordingly, 
we conclude :the city must continue to rely on Open Records Letter Nos. 2010-08353 
and 2010-16515 as previous detel111inations and withhold or release the previously ruled 
upon infonlu1-tion in accordance with those rulings. See Open Records Decision No. 673 
(2001) (so loilg as law, facts, circumstances on which prior ruling was based have not 
changed, first:type of previous detennination exists where requested infonnation is precisely 
same infonna;~ion as was addressed in prior attol11ey general ruling, ruling is addressed to 
same govel1111,1ental body, and ruling concludes that infol111ation is or is not excepted from 
disclosure). However, with respect to the inf0l111ation that was not previously ruled upon by 
this office, we, will address your arglU11ents against disclosure of this infonnation. 

Next, we note that one of the submitted audio recordings in Exhibit H, which we have 
marked, was: previously released voluntarily by the city to . another requestor. 
Section 552.097 ofthe Govermnent Code provides that if a govel11mental body voluntarily 
releases infonnation to any member ofthe public, the govenunental body may not withhold 
such infonnatjon from fmiher disclosure unless its public release is expressly prohibited by 
law or the inf6nnationis confidential under law. See Gov't Code § 552.007; Open Records 
Decision No: 518 at 3 (1989); see also Open Records Decision No. 400 (1983) 
(govenunent~rbody may waive right to claim pel111issive exceptions to disclosure lU1der the 
Act, but it m~y not disclose infonnation made confidential by law). Thus, pursuant to 
section 552.097, the city may 110t now withhold the previously released audio recording 
unless its rele~se is expressly prohibited by law or the inf0l111ation is confidential under law. 
Although you raise sections 552.103 and 552.1 08 for the previously released infonnation, 
these section~ are general exceptions to disclosure that do not prohibit the release of 
inf0l111ation 01' make infol111ation confidential. See Dallas Area Rapid Transit v. Dallas 
Morning Newp, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (govenunental 
body may waiye section 552.103); Open Records Decision No. 586 (1991) (govenU11ental 
body may waiye statutory predecessor to section 552.108); see also Open Records Decision 
No. 665. at 2 *.5 (2000) (discretionary exceptions generally). Therefore, the city may not 
now withho14 the previously released audio recording under section 552.103 or 
section 552.1,08 of the Govenunent Code. As you raise no fmiher exceptions to the 
disclosure of this infol111ation, the previously released audio recording must be released. 

Next, we noteJhe.remaining infonnation includes sevenil completed incident reports, all of 
which are subject to section 552.022(a)(1) ofthe Government Code. Section 552.022(a)(1) 
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provides for the required public disclosure of "a completed report, audit, evaluation, or 
investigation: made of, for, or by a govenunental body, except as provided by 
Section 552.108." Gov't Code § 552.022(a)(1). Pursuant to section 552.022(a)(1), a 
completed report is expressly public unless it is either excepted under section 552.1 08 of the 
GovenU11ent Code or is expressly confidentiallmder other law. You raise section 552.103 
of the Govenunent Code for this infonnation. As discussed previously, section 552.103 is 
a discretionary exception to disclosure that protects a govennnental body's interests and may 
be waived. See id. § 552.007; Dallas Area Rapid Transitv. Dallas Morning News, 4 S.W.3d 
at 475-7 6; ORD 665 at 2 n.5 (discretiol1a1Y exceptions generally), 663 (1999) (govenU11ental 
body may waive section 552.103). As such, section 552.103 is not "other law" that makes 
infonnation c,onfidential for the plU1Joses of section 552.022. Therefore, the city may not 
withhold the completed reports under section 552.103 ofthe Govemment Code. However, 
infol111ation subj ect to section 552. 022( a) (1 ) may be withheld under section 552.108 ofthe 
GovenU11ent Code. Additionally, you raise sections 552.101, 552.117, 552.130, and552.147, 
which are "other law" for the plU1Joses of section 552.022: Therefore, we will consider the 
applicability of these sections to the information subject to section 552.022(a)(1). 

You seek to withhold the information in your first Exhibit B and the remaining infol111ation 
in Exhibit H ·:.under section 552.108 of the Govenunent Code. Section 552.108 of the 
Govermnent Code provides in relevant part the following: 

(a) In~onnation held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[requi~~ed public disclosure] if: 

: (1) release of the infonnation would interfere with the detection, 
. investigation, or prosecution of crime; 

(2) it is infol111ation that deals with the detection, investigation, or 
" prosecution of crime only in relation to an investigation that did not 
;\ result in a conviction or deferred adjudication[.] 

Gov't Code;' § 552.108(a)(1), (a)(2). We note that the protections offered by . . 

subsections 5,52.108(a)(1) and 552.108(a)(2) of the Govel11ment Code are, generally, 
mutually exclusive. Section 552.108(a)(1) generally applies to infonnation that pertains 
to criminal; investigations or prosecutions that are clUTently pending, while 
section 5 52.10,8 (a )(2) protects law enforcement records that peliain to criminal investigations 
and prosecuti-ons that have concluded in final results other than climinal convictions or 
defened adju~ications. A govenunental body claiming section 552.108 must reasonably 
explain how qnd why the release of the requested infonnation would interfere with law 
enforcement. ,See id. §§ 552.108, .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 
(Tex. 1977). 

< 

By its terms, section 5 52.1 08 applies only to a law enforcement agency or a prosecutor. You 
state that the infonnation at issue relates to an intel11al affairs investigation of the named 



Mr. James D.Parker - Page 4 

officer. Section 552.108 is generally not applicable to records of an administrative 
investigation that did not result in a criminal investigation or prosecution. See Morales v. 
Ellen, 840 S.W.2d 519, 525-26 (Tex. Civ. App.-EI Paso 1992, writ denied) (addressing 
statutory predecessor to section 552.108) . You explain, however, that this administrative 
investigation is also pati of atl active criminal investigation by the depatiment. You have 
also provided an affidavit from the Hays COlmty District Attomey's Office stating that tIns ( 
information also relates to a pending prosecution with that office. Based on these 
representations, we conclude that release of the infomlation in yom first Exhibit B and the 
remaining inf01111ation in Exhibit H would interfere with the detection, investigation, or 
prosecution of crime. See Houston Chronicle Publ 'g Co. v. City of Houston, 531 
S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), writ rej'd n.r.e.per curiam, 536 
S. W.2d 559 (Tex. 1976) (comi delineates law enforcement interests that are present in active 
cases). Accordingly, section 552.108(a)(1) is applicable to this infomlation. 

However, section 552.108 does not except from disclosure basic information about an 
anested person, atl anest, or a crime. Gov't Code § 552.1 08( c). Basic information refers to 
the infonnation held to be public in Houston Chronicle. See 531 S. W.2d at 185; see also 
ORD 127 at 3-5 (summarizing types of infonnation made public by Houston Chronicle). 
Thus, with thy exception of the basic infonnation, the city may withhold the infonnation in 
yom first ExhiJJitB and the remaining infol11lation in Exhibit H under section 552.1 08(a)(l).3 

We understand you to argue that some of the basic infonnation in your first Exhibit B is 
subject to an agreed protective order. Section 552.107(2) ofthe Govennnent Code provides 
that infonnation is excepted from disclosme if "a comi by order has prohibited disclosme 
ofthe information." Gov't Code § 552.107(2). This office has found that an administrative 
forum operating pmsuant to the Administrative Procedmes Act functions as a comi. 
See Open ReQords Decision No. 588 (1990) at 3 (citing State v. Thomas, 766 S.W.2d 217( 
Tex.1989). You have submitted a copy of an agreed protective order from the heating 
examiner who presided over the officer's temlination appeal. The agreed order provides in 
pati that the p.~rsonal identification infomlation ofthe minor/child contained in the intemal 
affairs atld investigative file will be deemed confidential and shall not be disclosed or 
distributed t00-nyone in any manner except to the officer's counsel. The basic infonnation 
in yom first Exhibit B contains the personal identification infonnation ofthe child involved 
in the incident. Therefore, we find the city must withhold the identifying infonnation ofthe 
child at issue ~lnder section 552.107(2) of the Govenmlent Code.4 

Section 552.1Ql of the Govenmlent Code excepts from disclosure "infomlation considered 
to be confid~ntial by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.1 01. S~ction 552.101 encompasses infonnation that other statutes make confidential, 

3 As our\'Uling is dispositive, we need not address yom remaining arguments against disclosme for this 
information. :' 

4As our\'uling is dispositive, we need not address yom remaining argument against disc10sme of this 
information. 

;1 
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such as section 58.007 of the Family Code. Section 58.007 makes confidential law 
enforcement records relating ~o conduct that occUlTed on or after September 1, 1997. Fam. 
Code § 58.007(c). For purposes of section 58.007(c), "child" means a person who is ten 
years of age 01' older and under seventeen years of age. See id. § 51.02(2). The relevant pati 
of section 58.907 provides: 

( c) Except as provided by Subsection (d), law enforcement records and files 
concei11ing a child and infonnation stored, by electronic means or otherwise, 
concer'ning the child fl.-om which a record or file could be generated may not 
be disclosed to the public and shall be: 

, (1) if maintained on paper or microfilm, kept separate from adult files 
and records; 

, (2) if maintained electronically in the same computer system as 
';~ records or files relating to adults, be accessible lmder controls that are 
"separate and distinct from controls to access electronic date 
!, conceming adults; and 

((3) maintained on a local basis only and not sent to a central state or 
: federal depository, except as provided by Subchapters B, D, and E. 

feZ. § 58.007(c). Section 58.007(c) is applicable to infonnation that relates to a juvenile as 
a suspect or offender, but not as a complainant, victim, witness, or other involved party. 
YOli argue th~ remaining infonnation is confidential under section 58.007 of the Family 
Code. However, upon review, we conclude none ofthe remaining information constitutes 
juvenile law enforcement records. Thus, the remaining infonnation is not confidential under 
section 58.001 and may not be withheld pursuant to sectionS 5 2.101 of the Govemment Code 
on this basis. 

Section 552.101 also encompasses section 261.201(a) ofthe Family Code, which provides: 

(a) [T]he following infonnation is confidential, is not subject to public 
release u'nder [the Act] and may be disclosed only for purposes consistent 
with t4is code and applicable federal or state law or under rules adopted by 
an investigating agency: 

; (1) a report of alleged or suspected abuse or neglect made lmder tIllS 
;' chapter and the identity of the person making the report; and 

(2) except as othelwise provided in this section, the files, repOlis, 
:, records, con1l11lmications, aUdiotapes, videotapes, and working papers 
.' used or developed in an investigation lmder this chapter or in 
" providing services as a result of an investigation. ' 
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fd. § 26L201.(a). You argue the remaining infonnation consists of a report of alleged or 
suspected child abuse or neglect made under chapter 261. See id. § 261.001(1) (defining 
"abuse" or "neglect" for the purposes of chapter 261 of the Family Code); see also id. 
§ 101.003(a) (defining "child" for purposes of this section as person under 18 years of age 
who is not and has not been malTied or who has not had the disabilities of minority removed 
for general purposes). However, we note the remaining infonnation relates to an 
administrative investigation of a city police officer. Upon review, we conclude you have 
failed to demonstrate that any of the remaining inf0l111ation was used or developed in an 
investigation 1111der chapter 261 ofthe Family Code. Accordingly, section 261.20 1 (a) is not 
applicable to ~ny ofthe remaining infonnation, and no pOliion ofthe remaining infonnation 
may be withheld ll11der section 552.101 on that basis. 

Next, we willaddress your argument under section 552.103 for the remaining information 
not subject to section 552.022. Section 552.103 of the Govenunent Code provides in 
relevant part as follows: 

(a) Infonnation is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state qr a political subdivision is or may be a paliy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
perso1}'s office or employment, is or may be a party. 

(c) Infol111ation relating to litigation involving a govenunental body or an 
officer or employee of a govenmlental body is excepted from disclosure 
under Subsection (a) onlyifthe litigation is pending orreasonably anticipated 
on the' date that the requestor applies to the officer for public infonnation for 
access to or duplication of the information. 

Gov't Code §552.103(a), (c). A govenmlental body has the burden of providing relevant 
facts and docl~ments to show that the section 552.103 exception is applicable in a paliicular 
situation. Th~ test for meeting this burden is a showing thaf(l) litigation was pending or 
reasonably anticipated on the date that the govenunenta1 body received the request for 
infonnation, a~ld (2) the information at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [lstDist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The city must meet both prongs ofthis 
test for infonnation to be excepted under section 552.103. 

To establish litigation is reasonably anticipated, a govenunenta1 body must provide this 
office "concr~te evidence showing that the claim that litigation may ensue is more than mere 
conjecture." Open Records Decision No. 452 at 4 (1986). Concrete evidence to suppOli a 
claim that litigation is reasonably anticipated may include, for example, the govenunenta1 
body's receipt of a letter containing a specific threat to sue the govenunenta1 body from an 

;-
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attorney for a'potential opposing party. Open Records Decision No. 555 (1990); see Open 
Records Decision No. 518 at 5 (1989) (litigation must be "realistically contemplated"). On 
the Other han~, this office has detennined that if an individual publicly threatens to bring suit 
against a gov:enmlental body, but does not actually take objective steps toward filing suit, 
litigation is n()t reasonably anticipated. Open Records Decision No. 331 (1982). Fmiher, 
the fact that a potential opposing pmiy has hired an attorney who makes a request for 
infornlation does not establish that litigation is reasonably anticipated. Open Records 
Decision No.'361 (1983). Whether litigation is reasonably anticipated must be deternlined 
on a case-by-case basis. ORD 452 at 4. 

You contend the city reasonably anticipates litigation from the requestor's clients alleging 
liability on the part of the city and the officer nmlled in the request relating to the incident 
that led to the'officer's ternlination. In suppOli of yom asseliion, you state the requestor's 
finn specializes in personal injury and civil rights litigation. However, you have not 
demonstrated that the requestor or his clients have taken mly objective steps toward filing 
suit. As noted above, the mere fact that a potential opposing party has hired an attorney \Vho 
makes a requ~st for infonnation does not establish that litigation is reasonably anticipated. 
Accordingly,,:we conclude the city has failed to demonstrate it reasonably anticipated 
litigation on the date of the request. Thus, the city may not withhold any of the remaining 
infornlation lll'lder section 552.103 ofthe Government Code. ' 

You asseli Ex.hibit E is excepted under section 552.107 of the Government Code, which 
protects information coming within the attorney-client privilege. Gov't Code § 552.107(1). 
When asserting the attorney-client privilege, a governmental body has the bmden of 
providing the necessary facts to demonstrate the elements of the privilege in order to 
withhold the infornlation at issue. Open Records Decision No. 676 at 6-7 (2002). First, a 
govemmental body must demonstrate that the infonnation constitutes or documents a 
communicatiqn. Id. at 7. Second, the communication must have been made "for the purpose 
of facilitating;ihe rendition of professional legal services" to the client governmental body. 
TEX. R. EVID.503(b)(I). The privilege does not apply when an attorney orrepresentative is 
involved in some capacity other than that of providing or facilitating professional legal 
services to the. client governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 
340 (Tex. App~-Texarkana 1999, orig. proceeding) (attorney-client privilege does not apply 
if attorney act~ilg in a capacity other thml that of attorney). Governmental attorneys often act 
in capacities, other thml that of professional legal cOllllsel, such as administrators, 
investigators, ,or managers. Thus, the mere fact that a connnunication involves an attorney 
for the governjnent does not demonstrate this element. Third, the privilege applies only to 
cOlmnunications between or among clients, client representatives, lawyers, mld lawyer 
representative,s. TEX. R. EVID. 503(b)(I). Thus, a govennnental body must infornl this 
office of the identities mld capacities of the individuals to whom each commllllication at 
issue has beel} made. Lastly, the attorney-client privilege applies only to a confidential 
communication, id., meaning it was "not intended to be disclosed to third persons other than 
those to whOTn disc10sme is made in fllliherance of the rendition of professional legal 
services to t1le client or those reasonably necessary for the transmission of the 
communication." Id. 503(a)(5). 
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Whether a communication meets this definition depends on the intent ofthe parties involved 
at the time the infonnation was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at any time, a govemmental body must explain that the confidentiality of a 
communicatiQn has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attomey-client privilege lmless 
otherwise waived by the govel11111ental body. See Huie v. DeShazo, 922 S.W.2d 920,923 
(Tex. 1996) (privilege extends to entire conu11l1l1ication, including facts contained therein). 

You state the i,11f01111ation in Exhibit E consists of e-mails between department personnel and 
cityattomeys, You state these communications were prepared to provide professional legal 
services and ~dvice to the city. Y oustates these commlll1ications were confidential and that 
confidentiality has been maintained. Upon review, we agree the e-mails we have marked in 
Exhibit E COllstitute privileged att0111ey-client communications. Accordingly, the city may 
withhold marked infonnation under section 552.107 ofthe Govenunent Code. However, the 
remaining e-l11ails in Exhibit E do not pertain to the provision oflegal services or advice to 
the city. Accordingly, we find you have failed to demonstrate how these remaining e-mails 
constitute privileged attomey-client cOlmmmications. Thus, the city may not withhold any 
of the remaini,ng e-mails in Exhibit E under section 552.107 of the Gove111ment Code. 

Finally, we note the inf01111ation in your second Exhibit B contains an e-mail address subj ect 
to section 552.137 of the GOVel11111ent Code. Section 552.137 of the Govemment Code 
excepts from <;lisclosure "an e-mail address ofamember ofthe public that is provided for the 
purpose of cOlnmunicating electronically with a govenunental body," unless the member of 
the public consents to its release or the e-mail address is of a type specifically excluded by 
subsection (c}. Gov't Code § 552. 137(a)-(c). We note section 552. 137 (a) does not apply to 
the e-mail ac1Jlress provided by a person who has a contractual relationship with the 
govel11menta(,body or by the contractor's agent. Id. § 552.137(c)(1). We fmiher note 
section 552.137 does not apply to a gov:ermnent employee's work e-mail address because 
such an address is not that ofthe employee as a "member of the public," but is instead the 
address of the:individual as a gove111111ent employee. Therefore, the city must withhold the 
e-mail addresswe have marked lmder section 552.137 lmless the owner ofthe address has 
affinnatively tonsented to its release.5 See id. § 552.137(b). 

In summary, the city must continue to rely on Open Records Letter Nos. 2010-08353 
and 2010-16515 as previous detenninations and withhold or release the previously ruled 
upon infonnati.on in accordance with those rUlings. With the exception of basic inf01111ation, 
the city may withhold the infonnation in your first Exhibit B and the remaining infonnation 
in Exhibit H \ll1der section 552.108(a)(1) of the GoVel11111ent Code. In releasing basic 
infonnation iniYour first Exhibit B, the city must withhold the child's identifying infonnation 

5We notb this office issued Open Records Decision No. 684 (2009), a previous detennination to all 
governmental bodies authorizing them to withhold ten categories of information, including e-mail addresses 
of members ofth~public lUlder section 552.137 of the Govemment Code, without the necessity of requesting 
an attomey general decision. 

I 
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under section 5 52.107 (2) of the Govel1unent Code. The city may withhold the info11l1ation 
we have ma&ed in Exhibit E lU1der section 552.107 of the GovenU11ent Code. Unless it ., 
receives consent for its release, the city must withhold the e-mail address we have marked 
in your second Exhibit B under section 552.137 of the Govel11l11ent Code. The remaining 
infol111ation l1mst be released. 

This letter ruling is limited to the pmiicular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detel111ination regarding any other infol111ation or any other circmnstances. 

This ruling triggers impOliant deadlines regarding the rights mld responsibilities of the 
govemmenta~ body and of the requestor. For more infonnation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govel11ment Hotline, toll free, 
at (877) 673~6839. Questions concerning the allowable charges for providing public 
infonnation lU1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free at (888) 672-6787. 

Sincerely, 

J;~1f~ 
Kate Hartfield 
Assistant AttQrney General 
Open Records Division 

KH/em 

Ref: ID# 4Q0396 

Ene. Subm~tted documents 

c: Requestor 
(w/o enclosures) 


