
November 17, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. N eera Chatterj ee 
Office of General Counsel 
The University of Texas System 
201 West Seventh Street 
Austin, Texas 78701-2902 

Dear Ms. Chatterjee: 

0R2010-17434 

You ask whether certain information is subject to required public disc10sme lmder the 
Public Infornlation Act (the "Act"), chapter 552 of the Govemment Code. Your request was 
assigned ID# 400352 (The University of Texas System OGC # 132994). 

The University of Texas Medical Branch at Galveston (the ''lmiversity'') received a request 
for a personnel file, notes, statements, time sheets, and infonnation pertaining to the 
requestor dming the requestor's employment with the university. I You state the university 
is releasing some of the requested information. You claim pOliions of the submitted 
infonnation are not subject to the Act. Alternatively, you claim this information, as well as 
portions of t~le remaining submitted inf0l111ation, are excepted from disc10sme under 
section 552.101 ofthe Government Code. We have considered your argmnents and reviewed 
the submitted'inf0l111ation. 

Initially, we rj.ote that one of the submitted emails originated after the date the request for 
infonnation was received. This infonnation, which we have marked, is not responsive to the 
present request for infonnation. This ruling does not address the public availability of any 
information that is not responsive to the request, and the lmiversity need not release such 
infornlatio.n. 

IWe note the university sought and received clarification from the requestor regarding the request. 
See Gov't Code § 552.222 (providing that if request for information is unclear, governmental body may ask 
reque,stor to clarify request). 

, 
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N ext, we addi'ess your argument that pOliions of the submitted infol111ation are not subj ect 
to the Act. You contend that, pursuant to section 181.006 ofthe Health and Safety Code, the 
information you have mmked is not subject to the Act. Section 181.006 states that "[£]or a 
covered entity that is a govel11l11enta1 unit, an individual's protected health information ... 
is not public information and is not subject to disclosure lU1der [the Act]." Health & Safety 
Code § 181.006. We will assume, without deciding, the lU1iversity is a covered entity. 
Subsection 181.006(2) does not remove protected health infol111ation from the Act's 
application, but rather states this infol111ation is "not public information and is not subj ect 
to disclosure under [the Act]." We interpret this to mean a covered entity's protected health 
infol111ation is subj ect to the Act's application. Fmihel1110re, this statute, when demonstrated 
to be applicable, makes confidential the infonnation it covers. Thus, we will consider your 
arguments for this infonnation, as well as for the remaining infol111ation. 

You assert poiiions of the submitted information are confidential under section 552.101 of 
the Govenmient Code in conjunction with section 58.005 of the Family Code. 
Section 552. f01 excepts from disclosme "information considered to be confidential by law, 
either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses infol111ation protected by other statutes, such as section 58.005 
of the Family',Code, which provides in pertinent part: 

(a) Repords and files concel11ing a child, including personally identifiable 
infol111ation, and information obtained for the purpose of diagnosis, 
examil).ation, evaluation, or treatment or for making a referral for treatment 
of a child by a public or private agency or institution providing supervision 
of a child by anangement ofthe juvenile comi or having custody ofthe child 
under ,order of the juvenile court may be disclosed only to: 

., (1) the professional staff or consultants of the agency or institution; 

" 

, (2) the judge, probation officers, and professional staff or consultants 
i of the juvenile court; 

" 
((3) an attol11ey for the child; 

, (4) a govenU11ental agency if the disclosure is required or authOlized 
:(by law; 

; (5) a person or entity to whom the child is refened for treatment or 
; services if the agency or institution disclosing the information has 
,entered into a written confidentiality agreement with the person or 
. entity regarding the protection of the disclosed infol111ation; 

~'(6) the Texas Department of Criminal Justice and the Texas Juvenile 
• Probation Commission for the pmpose of maintaining statistical 
records of recidivism and for diagnosis and classification; or 
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(7) with leave of the juvenile comi, any other person, agency, or 
, institution having a legitimate interest in the proceeding or in the 

work of the comi. 

Fam. Code § 58.005(a). Under section 58.005 ofthe Family Code, a "child" means a person 
who is ten years of age or older and under seventeen years of age at the time of the repOlied 
conduct. See icl. § 51.02(2) (defining "child" for purposes of title 3 of Family Code). You 
state the requestor is no longer employed by the university; thus she is not a person to whom 
the infol111ation maybe disclosed under the statute. See id. § 58.005(a)(1). Afterreviewof 
the inf0l111ation at issue and consideration of your arguments, we conclude the patient 
identification numbers you have marked are generally subj ect to section 58. 005( a). We note, 
however, the;infol111ation at issue does not reflect the ages of the juveniles involved. 
Because we are unable to detemline the ages ofthe juveniles involved in these documents, 
we must rule conditionally. To the extent the infonnation at issue pertains to children who 
are ten years of age or older and lU1der seventeen years of age, it is confidential pursuant to 
section 58.005(a) of the Family Code and must be 'withheld in its entirety lU1der 
section 552.101 ofthe Govemment Code. However, to the extent the infonnation at issue 
pertains to children who are not ten years of age or older and under seventeen years of age, 
the university may not withhold the infol111ation at issue under section 58.005. In that case, 
we will addre$s your remaining arguments against the disclosure of this and the remaining 
submitted infQl111ation. 

Section 552.1,01 of the Govel11ment Code also encompasses the COlIDnon-law right of 
privacy, which protects information if it (1) contains highly intimate or embanoassing facts, 
the publication of which would be highly objectionable to a reasonable person, and (2) is not 
oflegitimate concel11to the pUblic. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 
668, 685 (Tex; 1976) . To demonstrate the applicability of COIIDnon -law privacy, both prongs 
ofthis test must be established. Id. at 681-82. The type of infonnation considered intimate 
and embarras;sing by the Texas Supreme Court in Industrial Foundation included 
infol111ation r~lating to sexual assault, pregnancy, mental or physical abuse in the workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 
injuries to sexual organs. Id. at 683. This office has found that some kinds of medical 
infol111ation or infol111ation indicating disabilities or specific illnesses are excepted fl.-om 
required publi~ disclosure under cOlIDll0n-lawprivacy. See Open Records DecisionNos. 470 
(1987) (illness from severe emotional andjob-related stress), 455 (1987) (prescription drugs, 
illnesses, operations, and physical handicaps). 

Upon review,_ we find the patient identification numbers you have marked may not be 
withheld on the basis of COlIDllon-law privacy. Accordingly, to the extent the marked patient 
identification i1Umbers are not confidential under section 552.1 0 1 ofthe Government Code 
in conjunctiOl), with section 58.005 of the Family Code as discussed above, the lU1iversity 
may not withhold the informationounder section 552.101 of the Govenunent Code in 
conjunction with cOlmnon-law privacy. 
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As discussed above, common-law privacy also protects infol111ation relating to sexual assault, 
pregnancy, lTiental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment of mental disorders, attempted suicide, and injuries to sexual organs. See Indus. 
Foune!., 540 S.W.2d at 683. However, information peliaining to the work conduct and job 
perfonnance of public employees is subject to a legitimate public interest and is, therefore, 
generally not'protected fi-om disclosure lmder COlllillon-law privacy. See Open Records 
Decision Nos. 470 (public employee's job perfonnance does not generally constitute 
employee's private affairs), 455 (public employee's job perf0l111anCe or abilities generally 
not protected by privacy), 444 (1986) (public has legitimate interest in knowing reasons for 
dismissal, demotion, promotion, or resignation of public employee), 423 at 2 (1984) (scope 
of public employee privacy is nanow). 

In Morales v.', Ellen, 840 S.W.2d 519 (Tex. App.-EI Paso 1992, writ denied), the comi 
addressed the applicability of conU110n-lawprivacy to infol111ation relating to an investigation 
of alleged seXual harassment. The investigation files in Ellen contained individual witness 
statements, arj affidavit by the individual accused of the misconduct responding to the 
allegations, mid conclusions ofthe board of inquiry that conducted the investigation. See 840 
S.W.2d at 525. The court ordered the release of the affidavit of the person lmder 
investigation and the conclusions ofthe board of inquiry, stating that the public's interest was 
sufficiently served by the disclosure of such documents. Ie!. The Ellen comi held that "the 
public did not possess a legitimate interest in the identities ofthe individual witnesses, nor 
the details of their personal statements beyond what is contained in the documents that have 
been ordered released." Ie!. 

Thus, ifthere i.s an adequate summary of an investigation of sexual harassment, the summary 
must be released along with the statement of the person accused of sexual harassment, but 
the identities of the victims and witnesses must be redacted and their detailed statements 
must be withheld from disclosure. Ifno adequate summary ofthe investigation exists, then 
detailed stateli,lents regarding the allegations must be released, but the identities of victims 
and witnesses:must be redacted fi.-om the statements. In either event, the identity of the 
individual accused of sexual harassment is not protected fi'om public disclosure. We note 
that supervisQrs are generally not witnesses for purposes of Ellen, except where their 
statements apJpear in a non-supervisory context. 

The remaininginfol111ation at issue pertains to a sexual harassment investigation. You assert, 
and we agree, the infol111ation contains an adequate sununary of the investigation. The 
investigation l:eport smllinary, which you state will be released, is not confidential under 
section 552.1 OJ in conjunction with conU110n-law privacy. However, infonnation wi thin the 
sununar"y identifying victims and witnesses of the sexual harassment is confidentiallmder 
conU110n-law plivacy and must be withheld pursuant to section 552.101. See Ellen, 840 
S. W.2d at 525; We note, however, that some of the identifying witness information you have 
marked under;Ellen does not peliain to witnesses of the alleged sexual harassment or is 
infol111ation that pertains to supervisors appearing in a supervisory context. The university 
may not withhpld this infonnation, which we have marked for release. Upon review we also 
find that the li;ledical infonnatiol1 you have marked in the submitted investigation repOli 
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sunmlary is highly intimate or embanassing and not of legitimate public concern. The 
university must withhold the identifying victim and witness infonnation you have marked 
in the investigation repoli sunmlary, including additional infol111ation we have marked for 
withholding, hnder section 552.101 and the court's holding in Ellen, and the university must 
withhold the medical infol111ation you have marked in the investigation repOli smmnary 
under section552.1 01 in conjlU1ction with common-law privacy. The university must release 
the remaininginfomlation and the infol111ation we have marked for release in the submitted 
investigation ireport sunmlary. The remainder of the submitted investigative records you 
have marked 'under Ellen must also be withheld under section 552.101 in conjlU1ction with 
common-law:privacy because they relate to the sexual harassment investigation. See ieZ. 

You state the lllliversitywill redact the marked employee family member information subj ect 
to section 552.117 within the submitted investigation report sunml.ary pursuant to 
section 552.024 ofthe Govenmlent Code. See Gov't Code § 552.024(c), (c-2) (authorizing 
a govemmental body to redact, without the necessity of requesting a decision £i.·om this 
office, the infqnnation excepted £i.·om disclosure under section 552.117 of a cmTent or fOlmer 
employee who properly elected to keep this infonnation confidential,provided the 
govemmental::body provides the requestor with notice as required by section 552.024( c-2)). 
We note that t;he remaining infonnation contains additional information that may be subj ect 
to section 552.117. Section 552.117 excepts £i.·om disclosure the home addresses and 
telephone numbers, social security numbers, and family member infonnation of cunent or 
fOlmer officials or employees of a govenunental body who request that this infonnation be 
kept confidential under section 552.024. IeZ. § 552.117(a)(1). Whether a particular piece of 
infol111ation is protected by section 552.117 must be detennined at the time the request for 
it is made. See Open Records Decision No. 530 at 5 (19'89). Therefore, the university may 
only withhold infonnation under section 552.117 on behalf of current or f0l111er officials or 
employees who made a request for confidentiality under section 552.024 prior to the date on 
which the request for this infonnation was made. Accordingly, if the employees whose 
information is; at issue timely elected to keep their personal infonnation confidential pursuant 
to section 552';024, the university must withhold the employee family member infonnation 
the university, has marked, as well as the employee family member infol111ation we have 
marked. The lU1iversity may not withhold this infol111ation under section 552.117 for those 
employees who did not make a timely election to keep the infol111ation confidential. 

In summary: (:1) to the extent the marked patient identification numbers pertain to children 
who are ten years of age or older and under seventeen years of age, the lU1iversity must 
withhold thisjnformation under section 552.101 of the Govenmlent Code in conjunction 
with section 5,g.0050fthe Family Code; (2) with the exception ofthe infonnation we have 
marked for r~lease, the university must withhold the infonnation related to the sexual 
harassment investigation you have marked, and the additional information we have marked, 
under section 552.101 of the Govenmlent Code in conjunction with conmlon-1aw privacy 
and the holdi11g in Ellen; (3) the university must withhold the marked medical infonnation 
in the investig9-tion report smmnaIY pursuant to section 552.101 of the Govenmlent Code in 
conjunction Viith cOlmnon-law privacy; and (4) to the extent the employees whose 
infonnation is at issue timely elected to keep their personal infonnation confidential pursuant 
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to section 552.024, the lmiversity must withhold the employee family member infonnation 
the university has marked, as well as the employee family member information we have 
marked under section 552.117 of the Govenmlent Code. The remaining submitted 
information limst be released. 

This letter ruling is limited to the paliicular infonnation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detel111inationregarding any other infol111ation or any other circumstances. 

This ruling tl'iggers important deadlines regarding the rights and responsibilities of the 
govel11mental body and ofthe requestor. For more infOlmation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attorney General's Open Govenmlent Hotline, toll free, at 
(877) 673-6839. Questions concel11ing the allowable charges for providing public 
infol111ation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll free at (888) 672-6787. 

Sincerely, 

df~~u?~ 
Lindsay E. Hale 
Assistant Attomey General 
Open Records Division 

LEH/em 

Ref: ID# 400352 

Enc. Submftted documents 

c: Requestor 
(w/o enclosures) 


