
November 17, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Nneka C Egbuniwe 
Deputy General Counsel 
Parkland Health & Hospital System 
5201 HatTY Hines Boulevat'd . 
Dallas, Texas 75235 

Dear Ms. Egbuniwe: 

0R2010-17438 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Yourrequest was 
assigned ID# 400385. 

Dallas County Hospital District d/b/a Parklatld Health and Hospital System (the "district") 
received a request for all personnel records pertaining to a named fonner district employee 
for a specified:time period. 1 You state you have released some infonnation to the requestor. 
You claim . that the submitted infol111ation is excepted from disclosure under 
sections 552.101, 552.107, atld 552.111 ofthe Govennnent COdeatld privileged under Texas 
Rule of Evidence 503 and Texas Rule of Civil Procedure 192.5. We have considered your 
arguments and reviewed the submitted representative sample ofinfornlation? 

. 'You state the district sought and received cla~'ification fro111 the requestor regarding the request. See 
Gov't Code § 5 52.222(b) (stating if infol111ation requested is lU1clear to govel11mental body or iflarge amount 
of infol111ation has been requested, govel11111ental body may ask requester to clarify or narrow request, but may 
not inquire into purpose for which information will be used). 

) 

2We asslUlle the "representative sample" ofrecords submitted to tIns office is truly representative of 
the requested records as a whole. See Open Records DecisionNos. 499 (1988),497 (1988). This openrecords 
letter does not rliach, and therefore does not authorize the withholding of, any other requested records to the 
extent that those records contain substantially different types of information than that submitted to tIns office. 
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Initially, we note you state pOliions ofthe submitted infonnation are not responsive to the 
request for infomlation. However, the information at issue was used in an investigation 
peliaining to the named former district employee. Accordingly, we find this infomlation is 
responsive to tJle instant request and must be released unless an exception to disclosure 
applies. 

Next, we note, and you ac1mowledge, a portion of the submitted infonnation is subjectto 
section 552.022 of the Govenunent Code, which provides in relevant pmi as follows: 

(a) WIthout limiting the amount or kind of infonnation that is public 
inf0l1~lation under this chapter, the following categories of infonnation are 
publi~cinfonnation and not excepted from required disclosure lU1der this 
chapt~r unless they are expressly confidential under other law: 

; (1) a completed report, audit, evaluation, or investigation 
'i. made of, for, or by a govenunental body, except as provided 
.~ by Section 552.108[.] 

Gov't Code § 552.022( a) (1 ). You infoml us a portion ofthe submitted infonnation consists 
of a completed, investigation repOli. This infonnation is subj ect to subsection 5 52.022( a) (1 ). 
You claim this infomlation is excepted from disclosure under sections 552.107 and 552.111 
ofthe GoVerIllJlent Code. However, these sections are discretionary exceptions that protect 
a govenunen!al body's interests and are, therefore, not "other law" for purposes of 
section 552.022. See id. § 552.007; Open Records Decision Nos. 677 at 10-11 (2002) 
(attomeywork-productprivilegeundersection552.111 maybe waived), 676 at 10-11 (2002) 
(attomey-client privilege under section 552.107(1) may be waived), 665 at 2 n.5 (2000) 
(discretionary. exceptions generally), 663 at 5 (1999) (govenunental body may waive 
section 552. ItJ), 470 at 7 (1987) (govenU11ental body may waive statutory predecessor to 
section 552.11<1 deliberative process). As such, sections 552.107 and 552.111 are not other 
law that makes inforIllation expressly confidential for the purposes of section 552.022, and 
the infonnatio,n at issue may not be withheld under those sections. We note that the Texas 
Supreme Court has held the Texas Rules of Evidence and Texas Rules of Civil Procedure 
are "other law" within the meaning of section 552.022. See In re City of Georgetown, 53 
S.W.3d 328, ,,336 (Tex. 2001). We will therefore consider your asseliions of the 
attomey-client privilege underrule 503 ofthe Texas Rules of Evidence and the attomeywork 
product privilege under rule 192.5 ofthe Texas Rules of Civil Procedure for the infomlation 
subject to sec~ion 552.022. You also raise section 552.101 of the GovenU11ent Code as an 
exception to risclosure. Because section 552.101 constitutes "other law" that makes 
infonnation cqnfidential for the purposes of section 552.022, we will also consider your 
arguments ui1der this section. Fmiher, we will consider your arguments under 
sections 552.lO7 and 552.111 for the infomlation not subject to section 552.022. 

':, 

:. 

l 
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First, we will Jlddress yom claims for the infonnation subject to section 552.022. Rule 503 
of the Texas Rules of Evidence provides: 

A clieilt has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential conn11lmications made for the plU}Jose of 
facilitating the rendition of professional legal services to the client: 

(A) between the client or a representative ofthe client and the 
client's lawyer or a representative of the lawyer; 

~ 

(B) between the lawyer and the lawyer's representative; 

(C) by the client or a representative of the client, or the 
, client's lawyer or a representative of the lawyer, to a lawyer 
" or a representative of a lawyer representing another party in 
: a pending action and concerning a matter of COlmnon interest 

:': therein' 
;~ , 

,': (D) between representatives of the client or between the client 
, and a representative of the client; or 

; (E) among lawyers and their representatives representing the 
same client. 

TEX. R. EVID, 503(b)(1). A communication is "confidential" if not intended to be disclosed.' 
to third persoris other than those to whom disclosme is made in fmiherance ofthe rendition 
of professiomillegal services to the client or those reasonably necessary for the transmission 
of the corru11lmication. Id. 503(a)(5). Thus, in order to withhold attorney-client privileged 
infonnation :q.'om disclosme under rule 503, a govennnental body must: (1) show the 
document is a connmmication transmitted between privileged paliies or reveals a confidential 
connnunicatidn; (2) identify the paliies involved in the communication; and (3) show the 
cOlmnunication is confidential by explaining that it was not intended to be disclosed to third 
persons and t~at it was made in ftuiherance of the rendition of professional legal services to 
the client. Upon a demonstration of all tln'ee factors, the infonnation is privileged alld 
confidential u~lder rule 503, provided the client has not waived the privilege or the document 
does not fall ~lthin the purview ofthe exceptions to the privilege enumerated in Rule 503(d). 
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.-Houston 
[14th Dist.] 1993, no wlit). 

You state the' submitted investigation repOli, including all the notes and attacmnents, 
evidence the clistrict's legal counsel's internal investigation into the conduct of the named 
fornler district: employee. You state the submitted repOli was transmitted by alld alnongst 
district legal counsel and district client representatives in order to facilitate the rendition of 
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professional legal services to the district. You also state that this infonnation was intended 
to be confidel~tial, was transmitted in confidence, and has remained confidential. Based on 
these representations and our review of the infonnation at issue, we agree you have 
established that the submitted investigation repOli is privileged lUlder rule 503 ofthe Texas 
Rules of Evidence. See Harlandale Indep. Seh. Dist. v. Cornyn, 25 S.W.3d 328 (Tex. 
App.-Austin 2000, pet. denied) (concluding that attomey's entire investigative repOli was 
protected by attomey-client privilege where attomey was retained to conduct investigation 
in her capacity as attomey for purpose of providing legal services and advice). Accordingly, 
the district may withhold the submitted investigation repOli lUlder rule 503.3 

You claim the remaining infonnation, which is not subject to section 552.022, is excepted 
under section, 552.111 of the Govemment Code, which encompasses the attomey work 
productprivifege found in rule 192.5 ofthe Texas Rules of Civil Procedure. City o/Garland 
v. Dallas Mofning News, 22 S.W.3d351, 360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002).> Rule 192.5 defines work product as: 

(1) m~terial prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a pmiy or a party's representatives, including 
the party's attomeys, consultants, sureties, indelllilitors, insurers, employees, 
or agepts; or 

(2) a cpmmunication made in anticipation oflitigation or for trial between a 
pmiya,nd the pmiy's representatives or among a pmiy's representatives, 
including the pmiy's attomeys, consultants, sureties, indelllilitors, insurers, 
employees or agents. 

TEX. R. CIV.:P. 192.5. A govennnental body seeking to withhold infonnation under this 
exception bears the burden of demonstrating that the infonnation was created or developed 
for trial or in anticipation of litigation by or for a party or a pmiy' s representative. TEX. R. 
Crv. P. 192.5;'ORD 677 at 6-8. In order for this office to conclude that the infonnation was 
made or developed in anticipation of litigation, we must be satisfied that: 

·' ,. 

(a) a reasonable person would have concluded from the totality of the 
. circunlstances sunounding the investigation that there was a substmltial 
chanc~ that litigation would ensue; and b) the pmiy resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the infol111ation] for the purpose of prepm-ing 
for suCh litigation. 

1 . -

3 As our\'uling is dispositive for this information, we need not address yom remaining arguments 
against disclosui~. 

'.; 
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Nat'l Tank Co. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear." fd. at 204; ORD 677 at 7. 

You state the remaining infonnation consists of attomey notes developed in the course of the 
district's investigation and gathered in anticipation oflitigation. Upon review, we find the 
remaining infomlation consists of material prepared or mental impressions developed in 
anticipation oflitigation. Therefore, the district may withhold the remaining infonnation as 
attomey work product under section 552.111 of the Govel11ment Code. 

In smmnary, the district may withhold the submitted investigation repOli under Rule 503 of 
the Texas Rules of Evidence. The district may withhold the remaining infonnation under 
section 552.111 of the Govenllnent Code. 

This letter ruling is limited to the pmiicular infonnation at issue in this request and limited 
to the facts as/presented to us; therefore, this ruling must not be relied upon as a previous 
detennination,regarding any other information or any other circumstmlces. 

Thi.s ruling triggers important deadlines regarding the rights and responsibilities of the 
govenllnental,body and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the ~ffice of the Attol11ey General's Open Govenllnent Hotline, toll free, 
at (877) 673,:6839. Questions conceming the allowable charges for providing public 
infonnation tmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol11ey General, toll u'ee, at (888) 672-6787. 

st:C) 
NnekaKanu; 
Assistant Attqrney General 
Open Record~Division 

NK/em 

Enc. Submitted documents 
~ ," 

cc: Reque~tor 

(w/o enclosures) 


