GREG ABBOTT

November 22, 2010

Ms. Jessica Fales
Assistant City Attorney
City of Houston

Legal Department

P.O. Box 368

“Houston, Texas 77001-0368 -~ —

OR2010-17669

Dear Ms. Eales:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act™), chapter 552 of the Government Code. Yourrequest was
assigned ID# 405259 (GC No. 17865). ‘

The Houston Police Department (the “department”) received a request for twenty three
specified incident reports. You state you have released some of the requested reports. You
also state the department does not have any information responsive to several of the reports
specified in the request.! You claim the submitted information is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses former section 51.14(d) of the Family Code.
Prior to its repeal by the Seventy-fourth Legislature, section 51.14(d) of the Family Code

'The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision
Nos.605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

Post OFFICE BOXx 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US
An Equal Employment Opportunity Employer - Printed on Recycled Paper




Ms. Jessica Eales - Page 2

‘provided for the confidentiality of juvenile law enforcement records. See Open Records
Decision No. 181 (1977) (concluding former section 51.14(d) of the Family Code excepts
police reports which identify juvenile suspects or furnish basis for their identification). Law
enforcement records pertaining to juvenile criminal conduct occurring before
January 1, 1996, are governed by former section 51.14 of the Family Code, which was
continued in effect for that purpose.? Former section 51.14 provided in relevant part as
follows:

(d) Except as provided by Article 15.27, Code of Criminal Procedure, and
except for files and records relating to a charge for which a child is
transferred under Section 54.02 of this code to a criminal court for
prosecution, the law-enforcement files and records are not open to public
inspection nor may their contents be disclosed to the public, but inspection
of the files and records is permitted by:

(Da Juvenlle court having the child before it in any proceeding;
(2) an attorney for a party to the proceeding; and

(3) law-enforcement officers when necessary for the dlscharge of their
official dutles

Id. § 51.14 (repealed 1995). In this instance, Exhibit 2 pertains to an incident that occurred
in 1989 and lists as a suspect an individual who qualified as a “child” at the time of the
offense. See Fam. Code § 52.01 (defining “child” for purposes of title 3 of Family Code as
individual who is ten years of age or older and under seventeen years of age). Further, the
requestor does not fall within one of the categories in section 51.14(d) under which
inspection of the records would be permitted. Therefore, we agree former section 51.14(d)
is applicable to Exhibit 2. See id. § 51.04(a) (Title 3 covers cases involving delinquent
conduct engaged in by child). Thus, the department must withhold Exhibit 2 in its entirety
pursuant to section 552.101 of the Government Code in conjunction with former
section 51.14 of the Family Code.

Section 552.108(a)(2) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . it is information that deals with the detection, investigation,
or prosecution of crime only in relation to an investigation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(2)(2). Section 552.108(a)(2) is
applicable only if the information at issue relates to a concluded criminal case that did not
result in a conviction or a deferred adjudication. A governmental body that claims an

2Act of May 27, 1995, 74th Leg., R.S., ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591.
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exception to disclosure under section 552.108 must reasonably explain how and why this
exceptionis applicable to the information that the governmental body seeks to withhold. See
id § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You state that
Exhibit 3 relates to a closed criminal investigation that did not result in conviction or
deferred adjudication. Based on your representation and our review of the information at
issue, we conclude that section 552.108(a)(2) is-applicable to Exhibit 3.

We note basic information about an arrested person, an arrest, or a crime is not excepted
from disclosure under section 552.108. Gov’t Code § 552.108(c). Such basic information
refers to the information held to be public in Houston Chronicle Publ’g Co. v. City of
Houston, 531 S:W.2d 177 (Tex. Civ. App.—Houston [14th Dist.] 1975), writref’d n.r.e. per
curiam, 536 S:W.2d 559 (Tex. 1976). See Open Records Decision No. 127 (1976)
(summarizing types of information considered to be basic information). With the exception
of basic information, the department may withhold Exhibit 3 under section 552.108(a)(2) of
the Government Code. :

- In summary, the department must withhold Exhibit 2 pursuant to section 552.101 of the
Government Code in conjunction with former section 51.14 of the Family Code. With the
exception of basic information, the department may withhold Exhibit 3 under
section 552.108(a)(2) of the Government Code.

-This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

?M%
Paige Lay

Assistant Attorney General
Open Records Division

PL/eeg
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