ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

November 29, 2010

Ms. Carolyn Foster

Deputy General Counsel

Parkland Health and Hospital System
5201 Harry Hines Boulevard

Dallas, Texas 75235

Mr. Ryan S. Henry

Denton, Navarro, Rocha & Bernal

For Parkland Health and Hospital System
2517 North Main Avenue

San Antonio, Texas 78212

OR2010-17859
Dear Ms. Fostér and Mr. Henry:

You ask whéther certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 401628.

The Dallas County Hospital District d/b/a Parkland Health and Hospital System (the
“district”) received a request for all demand and claim letters received by the district and all
related entities since January 1, 2000. You claim that the requested information is excepted
from disclosure under sections 552.101, 552.103, and 552.115 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted representative sample
of informatio.'

We first address your claim that the information at issue is confidential under the federal
Health Insurance Portability and Accountability Act of 1996 (“HIPAA”), 42 U.S.C.

'"This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the withholding of any other requested information to the extent that the other information is
substantially different than that submitted to this office. See Gov’t Code §§ 552.301(e)(1)(D), .302; Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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§§ 1320d-1320d-8. Section 552.101 of the Government Code excepts from disclosure
“information considered to be confidential by law, either constitutional, statutory, or by
judicial decision.” Gov’t Code § 552.101. Thus, section 552.101 encompasses information
other statutes make confidential. At the direction of Congress, the Secretary of Health and
Human Services (“HHS”) promulgated regulations setting privacy standards for medical
records, which HHS issued as the Federal Standards for Privacy of Individually Identifiable
Health Information. See Health Insurance Portability and Accountability Act of 1996, 42
U.S.C. § 1320d-2 (Supp. IV 1998) (historical & statutory note); Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. Pts. 160, 164 (“Privacy Rule™); see
also Attorney General Opinion JC-0508 at2 (2002). These standards govern the releasability
of protected health information by a covered entity. See 45 C.F.R. pts. 160, 164. Under
these standards, a covered entity maynot use or disclose protected health information, except
as provided by parts 160 and 164 of the Code of Federal Regulations. See id. § 164.502(a).

This office has addressed the interplay of the Privacy Rule and the Act. In Open Records
Decision No.:681 (2004), we noted section 164.512 of title 45 of the Code of Federal
Regulations provides a covered entity may use or disclose protected health information to
the extent such use or disclosure is required by law and the use or disclosure complies with
and is limited to the relevant requirements of such law. See id. § 164.512(a)(1). We further
noted the Act “is a mandate in Texas law that compels Texas governmental bodies to
disclose information to the public.” ORD 681 at 8; see also Gov’t Code §§ 552.002, .003,
.021.. Therefore, we held the disclosures under the Act come within section 164.512(a).
ORD 681 at 9. Consequently, the Privacy Rule does not make information confidential for
the purpose of section 552.101 of the Government Code. See Abbottv. Tex. Dep 't of Mental
Health & Mental Retardation,212 S.W.3d 648 (Tex. App.—Austin 2006, no pet.); ORD 681
at 9; see also Open Records Decision No. 478 (1987) (as general rule, statutory
confidentiality requires express language making information confidential). Thus, because
the Privacy Rule does not make information that is subject to disclosure under the Act
confidential, the district may withhold protected health information from the public only if
the information is confidential under other law or an exception in subchapter C of the Act
applies. '

You claim that the information at issue is excepted from disclosure under section 552.101
in conjunction with Texas Rule of Evidence 408. As discussed above, for information to be
confidential under section 552.101, the provision of law must explicitly require
confidentiality. A confidentiality requirement will not be inferred from a provision’s
structure. See Open Records Decision Nos. 658 at 4 (1998) (stating that statutory
confidentiality provision must be express and confidentiality requirement will not be implied
from statutory structure), 478 at 2 (stating that, as general rule, statutory confidentiality
requires express language making information confidential), 465 at 4-5 (1987). Rule 408 of
the Texas Rules of Evidence governs the admissibility of information developed through
compromise negotiations. See TEX. R. EVID. 408. Because rule 408 does not explicitly
provide that information is confidential, we find that the district may not withhold any
information from the requestor under section 552.101 of the Government Code on that basis.
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Youclaim that the information at issue is protected under section 552.103 of the Government
Code. Section 552.103 of the Government Code provides in part:

(a) Information is excepted from [required public disclosure] if it is
information relating to litigation of a civil or criminal nature to which the
state or a political subdivision is or may be a party or to which an officer or
employee of the state or a political subdivision, as a consequence of the
person’s office or employment, is or may be a party.

(c) Information relating to litigation involving a governmental body or an
officer or employee of a governmental body is excepted from disclosure
under Subsection (a) onlyifthelitigation is pending or reasonably anticipated
on the date that the requestor applies to the officer for public information for -
access:to or duplication of the information.

Gov’t Code §'552.103(a), (c). A governmental body that claims an exception to disclosure
under sectioﬁ‘; 552.103 has the burden of providing relevant facts and documentation
sufficient to establish the applicability of this exception to the information that it seeks to
withhold. To meet this burden, the governmental body must demonstrate that (1) litigation
is pending or reasonably anticipated on the date the governmental body receives the request
for information, and (2) the information at issue is related to the pending or anticipated
litigation. See Univ. of Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479, 481 (Tex.
App.—Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex.
App.—Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4
(1990). The governmental body must meet both prongs of this test for 111f01mat10n to be
excepted from disclosure under section 552.103(a). See ORD 551 at 4.

In order to deﬁionstrate that litigation is reasonably anticipated, the governmental body must
provide this office “concrete evidence showing that the claim that litigation might ensue is
more than a mere conjecture.” Open Records Decision No. 452 at 4 (1986). Concrete
evidence to supporta claim thatlitigation is reasonably anticipated may include, for example,
the governmental body’s receipt of a letter containing a spec1ﬁc threat to sue the
governmentalbody from an attorney for a potential opposing party.> Open Records Decision
No. 555 (1990); see also Open Records Decision No. 518 at 5 (1989) (litigation must be
“realistically ;_éontemplated”). On the other hand, this office has determined that if an
individual publicly threatens to bring suit against a governmental body, but does not actually

*In addition, this office has concluded that litigation was reasonably anticipated when the potential

opposing party took the following objective steps toward litigation: filed a complaint with the Equal -

Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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take objective steps toward filing suit, litigation is not reasonably anticipated. See Open
Records Decision No. 331 (1982). We also note that the fact that a potential opposing party
has hired an attorney who makes a request for information does not establish that litigation
is reasonably anticipated. See Open Records Decision No. 361 (1983).

You state the“district reasonably anticipated litigation on the date the district received the
present request for information. You submit a representative sample of claim and demand
letters the district received and state the submitted letters “indicate[] that litigation is
forthcoming or pending.” However, we note that the purpose of section 552.103 is to enable
a governmental body to protect its position in litigation by forcing parties to obtain
information relating to litigation through discovery procedures. See ORD 551 at 4-5. Once
information has been obtained by all parties to the pending or anticipated litigation, through
discovery or otherwise, no section 552.103(a) interest exists with respect to that information.
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, information that has either been
obtained from or provided to the opposing party in the anticipated litigation is not excepted
from disclosure under section 552.103(a), and it may not be withheld on that basis. In this
instance, the mfonna’uon in Exhibits C through H was provided to the district by the potential
opposing parties or their attorneys, thus, all parties have already seen the information, As-
such, we conc_lude that the information at issue may not be withheld under section 552.103
of the Government Code.

The information at issue contains a certificate of death, which you claim is protected under
section 552.115 of the Government Code. Section 552.115(a) provides that “[a] birth or
death record maintained by the bureau of vital statistics of the Texas Department of Health
or a local registration official is excepted from the requirements of Section 552.021[.]”
Section 552.1.15 only applies to information maintained by the bureau of vital statistics or
local registration official. The district is not the Bureau of Vital Statistics or a local
registration official; therefore, the district may not withhold the submitted certificate of death
under section. 552.115 of the Government Code. See Open Records Decision No. 338
(1982). '

Section SS2.1{Q1 of the Government Code also encompasses section 241.152 of the Health
and Safety Code, which states in relevant part:

(a) EX,"cept as authorized by Section 241.153, a hospital or an agent or
employee of a hospital may not disclose health care information about a
~ patient to any person other than the patient or the patient’s legally authorized
representative without the written authorization of the patient or the patlent s

1eg'111y authorized representative.

Health & Safety Code § 241.152(a). Section 241.151(2) of the Health and Safety Code
defines “health care information” as “information . . . recorded in any form or medium that
identifies a patient and relates to the history, d1ag11051s treatment, or prognosis of a patient.”

Id. § 241.151(2). We agree that portions of the information at issue, which we have marked,
consist of healﬁh care information that is confidential under section 241.152 ofthe Health and

0
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Safety Code. -Accordingly, the district must withhold the health care information we have
marked under section 552.101 of the Government Code in conjunction with section 241.152
of the Health and Safety Code. However, the remaining information does not relate to the
history, diagnosis, treatment, or prognosis of a patient, thus, none of the remaining
information may be withheld under section 552.101 of the Government Code in conjunction
with section 241.152 of the Health and Safety Code.

Section 552.101 of the Government Code also encoinpasses medical records made
confidential under the Medical Practice Act (the “MPA”), subtitle B of title 3 of the
Occupations Code. Section 159.002 of the MPA provides in pertinent part:

(b) Afxfecord of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Sectio;n 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has determined that the protection afforded by
section 159.002 extends only to records created by either a physician or someone under the
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343
(1982). However, upon review we find you have not demonstrated, and the submitted
documents do not reflect, the remaining information at issue was created or maintained by
a physician or someone under the supervision of a physician. Thus, the remaining
information at issue does not constitute confidential medical records. Accordingly, the
district may not withhold the remaining information at issue under section 552.101 of the
Governtent Code in conjunction with the MPA.

Section 552.101 of the Government Code also encompasses the common-law right of
privacy, which protects information if it (1) contains highly intimate or embarrassing facts,
the publicatioi;i of which would be highly objectionable to a reasonable person, and (2) is not
of legitimate ¢oncern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d
668,685 (Tex’-i.f( 1976). To demonstrate the applicability of common-law privacy, both prongs
of'this test must be established. Id. at 681-82. The type of information considered intimate
and embarrassing by the Texas Supreme Court in Industrial Foundation included
information relating to sexual assault, pregnancy, mental or physical abuse in the workplace,
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and
injuries to sexual organs. Id. at 683. This office has found that some kinds of medical
information or information indicating disabilities or specific illnesses are excepted from
required leblﬁﬁ; disclosure under common-law privacy. See Open Records Decision Nos. 470
(1987) (illnes§= from severe emotional and job-related stress), 455 (1987) (prescription drugs,
illnesses, operations, and physical handicaps). The common-law right to privacy, however,
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is a personal right that lapses at death and, therefore, does not encompass information that
relates to a deceased individual. See Moore v. Charles B. Pierce Film Enters., 589 S.W.2d
489,491 (Tex. App.—Texarkana 1979, writref’dn.r.e.); Open Records Decision No. 272 at 1
(1981) (privacyrights lapse upon death); see also Attorney General Opinions JM-229 (1984),
-H-917(1976). Uponreview, we find the remaining information is not information pertaining
to a living person that is highly intimate and embarrassing and not of legitimate public
concern. Accordingly, none of the remaining information may be withheld under
section 552.101 of the Government Code in conjunction with common-law privacy.

In summary, the district must withhold the health care information we have marked under
section 552.101 of the Government Code in conjunction with section 241.152 of the Health
and Safety Code. The district must release the remaining information at issue.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free, at
(877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free at (888) 672-6787.

S Incer ely,

Lmdsny E. Hale

Assistant Attorney General
Open Records Division
LEH/em

Ref:  ID# 401628

Enc. Submitted documents

c: Requestor
(w/o enclosures)




