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November 29; 2010 

Ms. Ruth H. Soucy 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Deputy General Counsel for Open Records 
Texas Comptroller of Public Accounts 
P.O. Box 13528 
Austin, Texas 78711-3528 

Dear Ms. Soucy: 

0R2010-17861 

You ask whether certain infonnation is subj ect to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Gove111ment Code. Your request was 
assigned ID# 401257 (Comptroller ID# 6613104801) 

The Comptroller of Public AccOlU1tS (the "comptroller") received a request for the time 
sheets of two named employees for specified time periods, e-mail and written 
cOlmnunicatioJ1s between the two named employees during a specified time period, any and 
all documents pertaining to a specified State Office of Administrative Hearing ("SOAR") 
docket munber, and all documentation pertaining to a specified company. You state you are 
providing the time sheets to the requestor. You claim the remaining infonnation is excepted 
from disclosure under sections 552.103, 552.107, 552.111, and 552.116 of the GovenUllent 
Code. We have considered the exceptions you claim and reviewed the submitted 
infonnation. 

Initially, we note some of the submitted infonnation, which we have marked, is not 
responsive to the instant request for inf0l111ation because it was created after the date the 
request was received. This ruling does not address the public availability of non-responsive 
inf01111ation, and the comptroller is not required to release non-responsive information in 
response to this request. 

Section 552.1.11 of the Govenllnent Code, which excepts from disclosure "an interagency 
or intraagency memorandum or letter that would not be available by law to a party in 
litigation with the agency," encompasses the att0111ey work product privilege in rule 192.5 
of the Texas Rules of Civil Procedure. City a/Garland v. Dallas Morning News, 22 S.W.3d 
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351, 360 (Tex. 2000); Open Records DeGision No. 677 at 4-8 (2002). Section 552.111 
protects work product as defined in rule 192.5(a) as: 

(1)' material prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the pal'ty' s attorneys, consultants, sureties, indenmitors, insurers, employees, 

; 

or ag~nts; or 

(2) a c~mmunication made in anticipation oflitigation or for trial between a 
party and the party's representatives or among a party's representatives, 

.. --inc! uding tllep arty's ·a:ttonTeys;col1sul tants; sureties ;-indemni tors~ insurers,-· _. _. --_ .. - --- - - --
emplOyees or agents. 

TEX. R. Cry. ~" 192.5(a). A govenmlental body seeking to withhold infonnation under the 
work product' aspect of section 552.111 bears the burden of demonstrating the information 
was created Ol~'developed for trial or in anticipation of litigation by or for a party or a pmiy's 
representative: Id.; ORD 677 at 6-8. 

The first prong of the work product test, which requires a governmental body to show the 
infonnation atissue was created in mlticipation oflitigation, has two parts. A governmental 
body must dei~lonstrate (1) a reasonable person would have concluded from the totality of 
the circumstallces surrounding the investigation that there was a substantial chance that 
litigation would ensue, and (2) the party resisting discovery believed in good faith there was 
a substantial Cllance litigation would ensue and conducted the investigation for the plU-pose 
of preparing for such litigation. See Nat 'I Tank v. Brotherton, 851 S.W.2d 193, 207 (Tex. 
1993). A "su[),stantial chance" oflitigation does not mean a statistical probability, but rather 
"that litigation is more thml merely all abstract possibility or lU1wmTmlted fear." Ie!. at 204. 
The second part of the work product test requires the govennnental body to show the 
materials at is~ue contain the mental impressions, opinions, conclusions, or legal theories of . 
an attorney's '~r an attorney's representative. TEX. R. Cry. P. 192.5(b )(1). A doclU1lent 
containing core work product infornlation that meets both pm'ts of the work product test is 
confidential uilder rule 192.5, provided the infornlation does not fall within the scope ofthe 
exceptions to :the privilege enumerated in rule 192.5(c). See Pittsburgh Corning Corp. v. 
Caldwell, 861,S.W.2d 423,427 (Tex. App.-Houston [14th Dist.] 1993, no writ). 

Furthermore, ,'if a requestor seeks a govennnental body's entire litigation file, the 
govenmlental body may assert the file is excepted from disclosure in its entirety because such 
a request implicates the core work product aspect of the privilege. ORD No. 677 at 5-6. 
Thus, in such a. situation, if the govenmlental body demonstrates the file was created for trial 
or in anticipa#on of litigation, this office will presume the entire file is within the scope of 
the privilege . .:open Records Decision No. 647 at 5 (1996) (citing Nat'! Union Fire Ins. Co. 
v. Valdez, 863 S.W.2d 458, 461 (Tex. 1993» (organization of attomey's litigation file 
necessarilyrefiects attorney's thought processes); see also Curry v. Walker, 873 S. W.2d 379, 
380 (Tex. 1994) (holding "the decision as to what to include in [the file] necessarily reveals 
the attorney's thought processes concerning the prosecution or defense ofthe case"). 



Ms. Ruth Soucy - Page 3 

You assert th~ request for inf01111ation encompasses the entire litigation file prepared by an 
attomey in tl~e comptroller's administrative hearing section in preparation for both a 
contested SOAR hearing and for a possible later appeal to district court regarding the 
requestor's client's tax liability. You state the SOAR hearing is a contested case govemed 

'by the Administrative Procedures Act (the "AP A"). Cf Open Records Decision No. 588 
(1991 ) (contested case under AP A constitutes litigation for purposes of statutory predecessor 
to section 552.1 03), You state the SOAI-I hearing is currently pending. Based on these 
representations and our review, we agree the present request encompasses the comptroller's 
entire litigatibn file, and the comptroller created the file in anticipation of litigation. 
Accordingly, tIle comptroller may withhold the responsive infonnation under section 552.111 

- --- ------ofthe-60vermnent Gode:As-ourmling is-dispositive;-weneednot-address-yomremailling- ---- - - -
arguments against disclosure. 

This letter rulil1g is limited to the pmiicular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detemlination regarding any other infomlation or any other circumstances. 

This ruling trjggers impOliant deadlines regarding the rights and responsibilities of the 
govenllnental;body and ofthe requestor. For more inf01111ation conceming those rights mld 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attomey General's Open Govenllnent Hotline, toll free, 
at (877) 673-'6839. Questions conceming the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free at (888) 672-6787. 

Sincerely, 

1f!::~~ 
Assistant Attomey General 
Open Records, Division 

KHlem 

Ref: ID# 401257 

Enc. Subm~tted documents 

c: Requestor 
(w/o enclosures) 


