
November 30,2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. R. Brooks Moore 
Assistant General CotIDsel 
The Texas A&M University System 
200 Technology Way, Suite 2079 
College Station, Texas 77845 

Dear Mr. Moore: 

0R2010-17910 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 401393 (TAMU 10-446, SO-10-084, AR-2010-025). 

The Texas A&M University System, Texas A&M University, and Texas AgriLife Research 
(collectively the "university") received a request for all agreements with Chevron in relation 
to biofuels, in their entirety, including all annexes, amendments, additions, and ancillary 
materials. You claim that the submitted information is excepted from disclosure under 
section 552.101 ofthe Government Code. hI addition, you state release of this infonnation 
may implicate the proprietmy interests of Chevron Technology Ventures ("Chevron"). 
Accordingly, you have notified Chevron of the request mId of its right to submit arguments 
to this office as to why its information should not be released. See Gov't Code § 552.305( d) 
(permitting interested third party to submit to attomey general reasons why requested 
infonnation should not be released); Open Records . Decision No. 542 (1990) (statutory 
predecessor to section 552.305 permitted govemmental body to rely on interested third party 
to raise and explain applicability of exception to disclosure tIDder certain circmnstances). 
We have received COlmnents fl.-om Chevron mId reviewed the submitted information. 

Initially, we note the requestor has specifically excluded from his request all home telephone 
numbers, personal cellular telephone numbers, home addresses, social securitynmnbers, and 
names offamilymembers. Accordingly, the submitted personal cellular and home telephone 
munbers of university employees, which you have highlighted, m'e not responsive to the 
instant request for infOlmation. This ruling does not address the public availability of non-
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responsive infonnation, and the mnversity is not required to release non-responsive 
information in response to this request. 

Next, we note some ofthe submitted inf0l111ation was thesubject of a previous request for 
infonnation, in response to which this office issued Open Records Letter No. 2010-15819 
(2010). As we have no indication that the law, facts, or circumstances on which the prior 
mling was based have changed, the lU1iversity must continue to rely on that ruling as a 
previous detennination and withhold or release any previously ruled upon infonnation in 
accordance with that prior mling. See Open Records Decision No. 673 (2001) (so long as 
law, facts, and circlU1lstances on which prior ruling was based have not changed, first type 
of previous detennination exists where requested information is precisely same inf0l111ation 
as was addressed in a prior attomey general mling, mling is addressed to same govemmental 
body, and mling concludes that inf0l111ation is or is not excepted from disclosure). To the 
extent the submitted inf0l111ation was not previously requested and ruled upon by tIns office, 
we will address the submitted argmnents against disclosure. 

Section 552.101 of the Govemment Code excepts from public disclosure "infonnation 
considered to be confidential bylaw, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encOl'npasses infonnation made confidential by 
other statutes. Section 51.914 of the Education Code provides in relevant pali: 

In order to protect the actual or potential value, the following information 
shall be confidential and shall not be subject to disclosure under [the Act], or 
otherwise: 

(1) all infonnation relating to a product, device, or process, 
the application or use of such a product, device, or process, 
and all teclmological and scientific infonnation (including 
computer progrruns) developed in whole or in part at a state 
institution of higher education, regardless of whether 
patentable or capable of being registered lU1der copyright or 
trademal"k laws, that have a potential for being sold, traded, or 
licensed for a fee; [or] 

(2) ally infonnation relating to a product, device, or process, 
the application or use of such product, device, or process, and 
ally technological and scientific infonnation (including 
computer progralns) that is the proprietary infonnation of a 
person, partnerslnp, corporation, or federal agency that has 
been disclosed to all institution oflngher education solely for 
the plU}Joses of a written research contract or grant that 
contains a provision prohibiting the institution of higher 
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education from disclosing such proprietmy infofmation to 
third persons or parties[.] 

Educ. Code § 51.914(1)-(2). As noted in Open Records Decision No. 651, the legislature is 
silent as to how this office or a cOlUi is to determine whether particular scientific information 
has "a potential for being sold, traded, or licensed for a fee." Open Records Decision 
No. 651 at 9 (1997). Furthenuore, whether pmiicular scientific infonuation has such a 
potential is q question of fact this office is lmable to resolve in the opinion process. See id. 
Thus, tlus office has stated that in considering whetherrequested inf01111ation has "a potential 
for being sold, traded, or licensed for a fee," we will rely on a muversity's assertion the 
infonuation has this potential. See id. But see id. at 9 (muversity's detenuination that 
infonuation has potential for being sold, traded, or licensed for fee is subject to judicial 
review). We.note, and you acknowledge, section 51.914 is not applicable to working titles 
of experiments or other infonuation that does not reveal the details ofthe research. See Open 
Records Decision Nos. 557 at 3 (1990),497 at 6-7 (1988). 

You seek to withhold marked portions of the submitted information under section 51.914. 
You explain the submitted infonuation peliains to the production mld conversion of crops 
into biofuel products developed in whole or in pmi by the university. You fmiher state the 
submitted infonuation has the potential for being sold, traded, or licensed for a fee. Based 
on your representations and our review, we determine most of the infOlmation you have 
mm-Iced, in addition to the infonuation we have mm'ked, sets forth specific details of the 
research pertaining to the product and must be withheld lUlder section 552.101 of the 
Gove111ment Code in conjmlction with section 51.914 ofthe Education Code. You have not 
explained, however, nor can we disce111, how the remailung inf01111ation at issue, which 
consists of general backgrolmd facts mld objectives and general descriptions of the resem'ch, 
reveals details about the research. See id. Accordingly, you may not withhold the remaining 
information, which we have marked for release, under section 552.101 of the Govemment 
Code in conjunction with section 51.914 of the Education Code. 

Chevron states the remaining infonuation is subject to a confidentiality agreement between 
Chevron and the lUuversity. We note that information is not confidential lmder the Act 
simply because the party that submits the infonuation mlticipates or requests that it be kept 
confidential. See Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 677 
(Tex. 1976). In other words, a governmental body cannot ove11'ule or repeal provisions of 
the Act through an agreement or contract. See Att0111ey General Opinion JM-672 (1987); 
Open Records Decision Nos. 541 at 3 (1990) ("[T]he obligations of a govenuuental body 
mlder [the Act] cmmot be compromised simply by its decision to enter into a contract."), 203 
at 1 (1978) (mere expectation of confidentiality by person supplying infonuation does not 
satisfy requirements of statutory predecessor to section 552.110). Consequently, lUlless the 
remailung information falls witlun an exception to disclosure, it must be released, 
notwithstanding any expectation or agreement to the contrary. 
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Chevron claims that the remallung information is excepted from disclosme lUlder 
section 552.110 of the Government Code. Section 552.110 protects: (1) trade secrets, 
and (2) commercial or financial infonnation the disclosme of which would cause substantial 
competitive hann to the person from whom the information was obtained. See Gov't Code 
§ 552.11 O( a), (b). Section 552.11 O( a) protects the property interests of private parties by 
excepting from disclosme trade secrets obtained from a person and privileged or confidential 
by statute or judicial decision. See id. § 552.110(a). A "trade secret": 

may consist of any fonnula, patte111, device or compilation of infonnation 
which is used in one's business, and which gives [one] an opportunity to 
obtain an advantage over competitors who do not lmow or use it. It may be 
a fonnula for a chemical compolUld, a process of manufacturing, treating or 
preserving materials, a patte111 for a machine or other device, or a list of 
customers. It differs from other secret inf01111ation in a business in that it is 
not simply infonnation as to single or ephemeral events in the conduct ofthe 
business, as for example the amount or other tenns of a secret bid for a 
contract or the salary of certain employees. . . . A trade secret is a process 
or device for continuous use in the operation of the business. Generally it 
relates to the production of goods, as for example, a machine or fonnula for 
the production of an article. It may, however, relate to the sale of goods or 
to other operations in the business, such as a code for determining discounts, 
rebates or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also Hyde Corp. v. Huffines, 314 
S.W.2d 763, 776 (Tex. 1958); Open Records Decision Nos. 255 (1980),232 (1979), 217 
(1978). 

There are six factors to be assessed in determining whether information qualifies as a 
trade secret: 

(1) the extent to which the infonnation is lmown outside of [the company's] 
business; 

(2) the extent to which it is lmown by employees and others involved in [the 
company's] business; 

(3) the extent ofmeasmes taken by [the company] to guard the secrecyofthe 
information; 

(4) the value of the information to [the company] and to [its] competitors; 
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(5) the amount of effort or money expended by [the company] in developing 
this information; and 

(6) the ease or difficulty with which the infonnation could be properly 
acquired or duplicated by others. 

RESTATEMENT OF TORTS § 757 cmt. b (1939); see also ORD 232. TIns office must accept 
a claim that infonnation subj ect to the Act is excepted as a trade secret if a prima facie case 
for exemption is made and no argument is submitted that rebuts the claim as a matter oflaw. 
Open Records Decision No. 552 (1990). However, we CaImot conclude that 
section 552.110(a) is applicable lUlless it has been shown that the information meets the 
definition of a trade secret and the necessaI-Y factors have been demonstrated to establish a 
trade secret claim. Open Records Decision No. 402 (1983). 

Section 552.110(b) protects "[c]ommercial or finaIlcial information for which it is 
demonstrated based on specific factual evidence that disclosure would cause substantial 
competitive harm to the person from whom the information was obtained[.]" Gov't Code 
§ 552.11 O(b). TIns exception to disclosure requires a specific factual or evidentiary showing, 
not conclusory or generalized allegations, that substaIltial competitive injury would likely 
result fl.-om release ofthe infonnation at issue. ld.; see also Open Records Decision No. 661 
at 5-6 (1999) (to prevent disclosure of commercial or financial information, party must show 
by specific factual evidence, not conclusory or generalized allegations, that release of 
requested information would cause that paIiy substantial competitive hann). 

I 

Having considered Chevron's arguments, we determine that it has failed to demonstrate that 
aIly portion of the remaining infonnation constitutes a trade secret for plU-poses of 
section 552. 110(a). See Open Records Decision No. 319 at 3 (1982) (statutory predecessor 
to section 552.110 generally not applicable to infonnation relating to organization aIld 
persOlmel, maI'ket studies, aIld qualifications and experience). Accordingly, no pOliion of 
the remaining information at issue may be withheld pursuant to section 552.11 O( a). 

Chevron also asserts that parts of the remaining inf0l111ation constitute commercial or 
financial information that, if released, would cause substantial competitive harm. Upon 
review, we determine that Chevron has failed to demonstrate, based on a specific factual or 
evidentiaI-Y showing, that release of the remaining infonnation would cause it substaIltial 
competitive hann. Accordingly, no paIi of the remaining inf0111lation may be withheld on 
tIns basis. 

In slUnmary, the university must continue to rely on Open Records Letter No. 2010-15819 
as a previous determination and withhold or release the identical infonnation at issue in that 
ruling in accordance with Open Records Letter No. 2010-15819. Except where we have 
marked for release, the lUliversity must withhold the infonnation you have maI'ked lUlder 

~-~~~-- - ~----------~-~--- ---~----~---- --------~----------- ---------~----~-----~-----~-- -~------------- ~--- ---- -----~-~~ ----~·--i 
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section 552.101 of the Govennnent Code in conjunction with section 51.914 of the 
Education Code. The remaining infonnation must be released. 

TIns letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous 
detennination regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govel11mental body and ofthe requestor. For more infonnation concennng those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free, 
at (877) 673-6839. Questions concel11ing the allowable charges for providing public 
infonnation lUlder the Act must be directed to the Cost Rules Admilnstrator ofthe Office of 
the Attol11ey General, toll free at (888) 672-6787. 

Sincerely, 

~~ 
Vanessa Burgess 
Assistant Attol11ey General 
Open Records Division 

VB/dIs 

Ref: ID# 401393 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. JeffreyM. Jacobs 
Vice President 

-------

Biofuels & Hydrogen Business Unit 
Chevron Technology Ventures 
6001 Bollinger Canyon Road, Room K1008 
San Ramon, Califonna 94583 
(TlnrdPartyw/o enclosures) 


