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December 1, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Zeena Angadicheril 
Office of General COlUlsel 
The University of Texas System 

- ----2QI-West-Seventh-Street 
Austin, Texas 78701 

Dear Ms Angadicheril: 

0R2010-17982 

You ask whether celiain information is subject to required public disclosure under the 
Public Infonnation Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 401569 (OGC# 133292). 

The University of Texas at Austin (the "university") received a request for docmnents related 
to a named individual in the Aim W. Richards Papers Capital Clemency Files at the Dolph 
Briscoe Center for AInerican HistOlY. You state, and provide docmnentation showing, that 
you have notified the Office ofthe Governor (the "governor"), which is a governmental body 
to whom the requested infonnation relates, about the instant request for infonnation in 
accordance with section 552.304 ofthe Government Code. See Gov't Code § 552.304 (any 
person may submit written comments stating whyinfornlation at issue in request for Attorney 
General ruling should or should not be released). We have received COlmnents from the 
governor. The govemor claims portions of the submitted infonnation are excepted from 
disclosure under sections 552.101,552.107, and 552.111 ofthe Government Code. We have 
considered the claimed exceptions and reviewed the submitted information. 

Section 552.101 ofthe Govennnent Code excepts fi.·om disclosure "infonnation considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Id. 
§ 552.101. TIns exception encompasses infonnation that other statutes make confidential. 
The governor claims the submitted mental health records are confidential lUlder 
section 611.002 of the Health and Safety Code. This section provides in part: 

(a) COlmnunications between a patient and a professional, and records ofthe 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential connnmncations or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 
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Health and Safety Code § 611.002(a)-(b); see also id. § 611.001 (defining "patient" and 
"professional"). Sections 611.004 and 611.0045 ofthe Health and Safety Code provide for 
access to infonnation that section 611.002 makes confidential only by certain individuals. 
See id. §§ 611.004, .0045; Open Records Decision No. 565 (1990). We note portions ofthe 
submitted documents contain mental health records and information obtained :fi:om mental 
health records. Accordingly, the mental health records we have marked must be withheld 
lmder section 552.101 ofthe Govenllnent Code in conjlmction with section 611.002 ofthe 
Health and Safety Code, unless the requestor is authorized to obtain the records lmder 
sections 611.004 and 611.0045. 1 

- ----- - ----Section~5S2_;_101- of-the-60vernmenteode-also~encompasses-the-Medical-Practice-.A:-ct~(tlre-~--------­

"MPA"), subtitleB oftitle 3 ofthe Occupations Code. See Occ. Code §§ 151.001-165.160. 

/ 

Section 159.002 ofthe MP A provides, in part: 

(a) A communication between a physician and a patient, relative to or in 
comlection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives infOlmation from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
infonnation except to the extent that disclosure is consistent with the 
authorized purposes for which the infonnation was first obtained. 

ld. § 159.002(a)-(c). Inf011l1ation subject to the MPA includes both medical records and 
inf011l1ation obtained from those medical records. See id. §§ 159.002, .004; Open Records 
Decision No. 598 (1991). This office has concluded the protection afforded by section 
159.002 extends only to records created by either a physician or someone lmder the 
supervision of a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). We also have concluded that when a file is created as the result of a hospital stay, 
all of the docllllents in the file that relate to diagnosis and treatment constitute either 
physician-patient conllmmications or records of the identity, diagnosis, evaluation, or 
treatment of a patient by a physician that are created or maintained by a physician. See Open 
Records Decision No. 546 (1990). Upon review, we find the infonnation we have marked 
constitutes infonnation obtained from medical records, which may only be released in 
accordance with the MP A. 

1 As our lUling is dispositive for tins information, we need not address tile remainfug arguments against 
its disclosure. 
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Section 552.107(1) of the Govemment Code protects infonnation that comes within the 
attomey-client privilege. When asserting the attol11ey-client privilege, a govemmental body 
has the burden of providing the necessary facts to demonstrate the elements of the privilege 
in order to withhold the infonnation at issue. See Open Records Decision No. 676 at 6-7 
(2002). First, a govemmental body must demonstrate the info1111ation constitutes or 
docmnents a commlmication. Id. at 7. Second, the communication must have been made 
"for the purpose of facilitating the rendition of professional legal services" to the client 
govenllnental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an 
attol11ey or representative is involved in some capacity other than that of providing or 
facilitating professional legal services to the client govenllnental body. See In re Tex. 

----------Farmers-Ins~E_xch;,990-S~W-.~d-33'7,340-(-'Fex-;-App~-'Fexarkana-1999;-orig~_proceeding)_---------­

(attomey-client privilege does not apply if attol11ey acting in capacity other than that of 
attol11ey). Govenllnental attol11eys often act in capacities other than that of professional legal 
cOlmsel, such as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves an attomey for the govenmlent does not demonstrate this element. 
Third, the privilege applies only to c0l111mmications between or among clients, client 
representatives, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1 )(A)-(E). 
Thus, a govemmental body must infonn this office of the identities and capacities of the 
individuals to whom each communication at issue has been made. Lastly, the attol11ey-client 
privilege applies only to a confidential commmucation, id. 503(b)(1), mealung it was '~not 
intended to be disclosed to t1urd persons other than those to whom disclosure is made in 
fmiherance of the rendition of professional legal services to the client or those reasonably 
necessary for the transmission of the cOlmnunication." Id. 503(a)(5). Whether a 
cOlmmllucation meets this definition depends on the intent of the parties involved at the time 
the infonnation was cOl1llnunicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.-Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at any time, a govemmental body must explain the confidentiality of a 
cOlmnmlication has been maintained. Section 552.107(1) generally excepts an entire 
communication that is demonstrated to be protected by the attol11ey-client privilege unless 
otherwise waived by the govenllnental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire conllmmication, including facts contained therein). 

The govel11or claims a portion of the submitted info1111ation is excepted from disclosure 
under the attomey-client privilege. The govel11or asserts the infOlmation at issue consists of 
confidential cOlll1nmlications between the govel11or' s general comlsel that were made for the 
purpose of rendering recol1llnendations about the potential of granting clemency to the 
govel11or. The govemor also asselis these communications were intended to be and have 
remained confidential. All parties to the cOlmmmications are identified. Based on the 
govel11or's representations and our review, we conclude the infonnation at issue, wluch we 
have mal'ked, maybe withheld under section 552.107(1).2 

2 As om lUling on this infOlmation is dispositive, we need not address the governor's argument lmder 
section 552.111 of the Government Code. 
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hl summary, the mental health records we have marked must be withheld under 
section 552.101 ofthe Govemment Code in conjunction with section 611.002 ofthe Health 
and Safety Code, unless the requestor is authorized to obtain the records lUlder 
sections 611.004 and 611.0045 .. The medical records we have marked may only be released 
in accordance with the MP.A. The university may withhold the infonnation we have marked 
lU1der section 552.107 of the Govenllnent Code. The remaining infonnation must be 
released. 

This letter ruling is limited to the particular infonnation at issue in tIns request and limited 
to the facts as presented to us; therefore, tIns ruling must not be relied upon as a previous. 

--- detennination-regarding-anyotherillfonnation-oranyother-circnmstances-:---------------------

This ruling triggers important deadlines regarding the rights and responsibilities of the 
gover11l11ental body and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Attomey General's Open Govenllnent Hotline, toll free, 
at (877) 673-6839. Questions conceming the allowable charges for providing public 
infonnation under the Act must be directed to the Cost Rules Administrator of the Office of 
the Attomey General, toll free, at (888) 672-6787. 

Sincerely, 

Tamara Wilcox 
Assistant Attomey General 
Open Records Division 

TW/dls 

Ref: ID# 401569 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Ms. Katherine R. Fite 
Assistant General Counsel 
Office of the Govemor 
P.O. Box 12428 
Austin, Texas 78711 
(w/o enclosures) 


