
December 1, 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Fred M. Barker 
Assistant County Atto111ey 
County of Parker 
118 West Columbia Street 
Weatherford, Texas 76086 

Dear Mr. Barker: 

0R2010-17990 

You ask whether celiain infonnation is subj ect to required public disclosure under the 
Public Infonrifj.tion Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 401600. 

Parker County (the "county") received a request for the names, positions, and salaries of 
county employees. You claim that the submitted infonnation is excepted :6.-om disclosure 
under sections 552.101 and 552.151 of the Govenunent Code. We have considered the 
exceptions you claim and reviewed the submitted infonnation. 

Initially, you state the county does not maintain the requested infonnation in the format 
requested. A govenm1ental body is not required to produce the responsive infonnation in the 
format requested or create new information to respond to the request for infonnation. A&T 
Consultants, Inc. v. Sharp, 904 S.W.2d 668, 676 (Tex. 1995); Fish v. Dallas Indep. Sch. 
Dist., 31 S.W.3d 678, 681 (Tex. App.-Eastland 2000, pet. denied); Attomey General 
Opinion H-90 (1973); Open Records Decision Nos. 452 at 2-3 (1986),342 at 3 (1982), 87 
(1975). However, section 552.228 ofthe Govenmlent Code requires a govermnentalbody 
to provide a copy of the public inf01111ation in the requested medium if it has the 
tec1mologicalabilityto do so without the purchase of software or hardware. See Gov't Code 
§ 552.228(b)(1), (2). Accordingly, because you state the cOlmty would need to purchase 
software in Ol'der to comply with the request, the county may provide any infOlmation not 
excepted froni disclosure in the submitted p'aper fonnat or in another medium acceptable to 
the requestor.:,;See id. § 552.222(c). 

'. ~ 

Section 552.1Ql ofthe Govenunent Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 

POST OFFICE Box 12548, AUSTIN, TEXAS78711-2548 TEL:(512)463-2100 WWW.OAG.STATE.TX.US 

An Equal Employment Opporttlnity Employer. Printed on Recycled Paper 



Mr. Fred M. Barker - Page 2 

Code § 552.101. This section encompasses the cOllli110n-law right to privacy. Information 
is protected from disclosure by the common-law right to privacy when (1) it is highly 

_________ __________ intimate_oLen?_banassing,_suchJhatits_I'._ele_a,s_e_wo_uId heJ1.ighlYQbie_cJiQl}~bkt.9_ClP-eISQlLoL----- _______________________________ : 
ordinary sensibilities and (2) there is no legitimate public interest in its disclosure. See Indus. 
Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,685 (Tex. 1976). To demonstrate the 
applicability of common-law privacy, both prongs of this test must be satisfied. See 
id. at 681-82 .. : 

You assert the submitted inf01111ation is confidential pursuantto common-law privacy and 
"special circumstances." You argue that release of this information would subj ect one of 
more employees to a substantial tIu-eat of physical harm. However, the Third Court of 
Appeals recel1tly ruled that the "special circumstances" exception found in past Att0111ey 
General Open Records Decisions directly conflicts with Texas Supreme Court precedent 
regarding cOllunon-law privacy. Tex. Dep 't of Pub. Safety v. Cox Tex. Newspapers, L.P. & 
Hearst Newspapers, L.L.C, 287 S.W.3d 390,394-95 (Tex. App.-Austin 2009, pet. filed). 
The comi of appeals ruled that the two-part test set out in Industrial Foundation is the "sole 
criteria" for detennining whether inf01111ation can be withheld under common-law privacy. 
Id.; see also ri1dus. Found., 540 S.W.2d at 686. In this instance, the inf01111ation at issue 
consists of th~ names, positions, and salaries of county employees. Upon review, we find 
this infol111ation is not highly intimate or embarrassing. As you have failed to meet the first 
prong ofthe llJdustrial Foundation test for privacy, we conclude the submitted infonnation 
is not confidential under cOlllinon-law privacy and the county may not withhold it under 
section 552.101. 

We understafl,d you to assert that the submitted inf01111ation is confidential pursuant to 
constitutional~privacy. Section 552.101 also encompasses the doctrine of constitutional 
privacy. The.constitutional right to privacy protects two types of interests. See Open 
RecordsDeci~ionNo. 600 at4 (1992) (citingRamiev. City of Hedwig Village, 765 F.2d490 
(5th Cir. 1985)). The first is the interest in independence in making celiain impOliant 
decisions related to the "zones ofprivacy" recognized by the United States Supreme Court. 
Id. The zones of privacy recognized by the United States Supreme Court are matters 
peliaining to ITl.aniage, procreation, contraception, family relationships, and child rearing and 
education. Srje id. The second interest is the interest in avoiding disclosure of personal 
matters. The~test for whether inf01111ation may be publicly disclosed without violating 
constitutional,privacyrights involves a balancing ofthe individual's privacy interests against 
the public's n,eed to know inf01111ation of public conce111. See Open Records Decision 
No. 455 at 5-7 (1987) (citing Facijo v. Coon, 633 F.2d 1172, 1176 (5th Cir. 1981)). The 
scope of information considered private under the constitutional doctrine is narrow~r than 
that under the common-law light to privacy; the matelial must concern the "most intimate 
aspects ofhUlllan affairs." See id. at 5 (citing Ramie, 765 F.2d at 492). Upon review, we 
find you have failed to demonstrate how any portion of the submitted infonnation falls 
within the zqpes of privacy or implicates any paliy's privacy interests for purposes of 
constitutionalc,privacy. Accordingly, the county may not withhold any of the submitted 
infonnation Wider section 552.101 in conjunction with constitutional plivacy. 
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You seek to withhold the submitted infomlation under section 552.151 of the Govenmlent 
Code which relates to a public employee's safety. This section provides: 

Infomlation in the custody of a govel11111ental body that relates to an 
employee or officer of the govel11l11ental body is excepted from the 
requiI:ements of Section 552.021 if, under the specific circumstances 
pertaining to the employee or officer, disclosure of the infomlation would 
subjeot the employee or officer to a substantial threat of physical haml. 

Gov't Code §:552.151. In this instance, you state that the requestor threatened the lives of 
county employees. You also state the submitted infonnation would be useful to act on the 
tlu'eat. Based.on your representations and our review, we find the county has demonstrated 
release of s01ne of the information at issue would subject the county employees to a 
substantial tlu'eat of physical haml. Accordingly, the county must withhold the infomlation 
we have marked under section 552.151 of the Govenmlent Code. However, we find you 
have failed to demonstrate that release of the remaining infOlmation would, under the 
specific circumstances pertaining to the employees at issue, subject them to a substantial 
tlu'eat of physical halm. Therefore, none of the remaining infonnation may be withheld 
under section; 5 52.151 of the Govemment Code. As you raise no other argument against 
disclosure, thi;> remaining infomlation must be released. 

This letter ruhng is limited to the particular infonnation at issue in this request and limited 
to the facts as ,presented to us; therefore, this ruling must not be relied upon as a previous 
detemlination regarding any other infomlation or any other circmnstances. 

TIns ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govenunentalbody alld ofthe requestor. For more infOlmation conceming those rights alld 
responsibilitic;s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Qffice of the Attomey General's Open Govenmlent Hotline, toll fi .. ee, 
at (877) 673~6839. Questions concerning the allowable chmges for providing public 
infonnation lll1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

S1Ug 
NnekaKanu, 
Assistant AttQmey General 
Open Records Division 

NK/em 
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Ref: ID# 401600 

BIlC . _____ SUbJlliJt(3d_dQCJll1}~I1_.tS_______________ _ _____________ _ _____________________________ ______ ________ _________________________ _ 

CC: Requestor 
(w/o enclosures) 


