
December 1,2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Richard 1. Bilbie 
Assistant City Attol11ey 
City of Harlingen 
P.O. Box 2207 
Harlingen, Texas 78551 

Dear Mr. Bilqie: 

0R2010-17998 

You ask whether celiain infonnation is subject to required public disclosme tmder the 
Public Infonn:ation Act (the "Act"), chapter 552 ofthe Govennnent Code. Yom request was 
assigned ID# 401342. 

The City of Harlingen (the "city") received a request for photographs of five named city fire 
fighters. Y OJl claim the requested infol111ation is excepted £i'om disclosme under 
sections 552.101, 552.102, 552.108, 552.119, and 552.151 of the Govemment Code. We 
have consider,ed the exceptions you claim and reviewed the infonnation you submitted. 

Section 552.1Q1 ofthe Govermnent Code excepts £i'om disclosme "infol111ation considered 
to be confide1~tial by law, either constitutional, statutory, or by jtidicial decision." Gov't 
Code § 552.101. This exception encompasses information other statutes make confidential. 
Section 143.089 ofthe Local Govennnent Code provides for the existence of two different 
types of persQlmel files relating to a fire fighter, including one that must be maintained as 
part of the fire fighter's civil service file and another that the fire depmiment may maintain 
for its own intel11al use. See Local Gov't Code § 143.089(a), (g). The fire fighter's civil 
service file must contain ce1iain specified items, including cOlmnendations, periodic 
evaluations by the fire fighter's supervisor, and documents relating to misconduct in any 
instance in which the fire depmiment took disciplinmy action against the fire fighter under 
chapter 143 of the Local Govel11ment Code. Ie!. § 143.089(a)(1)-(2). Chapter 143 prescribes 
the following types of disciplinmy actions: removal, suspension, demotion,' and 
uncompensatyd duty. See ie!. § 143.051 et seq. In cases in which a fire depmiment 
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investigates a fire fighter's misconduct and takes discIplinary action against a fire fighter, it 
is required by section 143.089(a)(2) to place all investigatory records relating to the 

, ----- ---- '--- _im,-estigation_anddisciplinm0'_acJion,incJuding_backgmund_dQcJJ11lents_s,m:ha.s_c_ompl~inl~, ________ , _____ _ 
witness staterilents, and documents of like natme from individuals who were not in a 
supervisory capacity, in the fire fighter's civil service file maintained under 
section 143.089(a). See Abbott v. Corpus Christi, 109 _ S.W.3d 113, 122 (Tex. 
App.-AustiIf2003, no peL) . .All investigatory materials in a case resulting in disciplinary 
action are "£ro'm the employing department" when they are held by or are in the possession 
of the fire department because of its investigation into a fire fighter's misconduct, and the 
fire department must forward them to the civil service commission for placement in the civil 
service pers01mel file. Id. Such records may not be withheld tmder section 552.101 ofthe 
Govel11l11ent Code in conjunction with section 143.089 ofthe Local Govenmlent Code. See 
Local Gov't Code § 143.089(f); Open Records Decision No. 562 at 6 (1990). Information 
relating to alleged misconduct or disciplinary action taken must be removed from the fire 
fighter's civil 'service file ifthe fire department detennines that there is insufficient evidence 
to sustain the, charge of misconduct or that the disciplinalY action was taken without just 
cause. See Local Gov't Code § 143.089(b)-(c). 

Subsection (g) of section 143.089 authorizes a fire department to maintain, for its own use, 
a separate C).nd independent intemal persOlmel file relating to a fire fighter. 
Section 143.089(g) provides as follows: 

A fire ,or police department may maintain a persOlmel file on a fire fighter or 
police:'officer employed by the department for the depmiment's use, but the 
depaliment may not release ally infol11lation contained in the depaliment file 
to anYiagency or person requesting infonnation relating to a fire fighter or 
police~;officer. The department shall refer to the director or the director's 
designee a person or agency that requests infonnation that is maintained in 
the fir~ fighter's or police officer's personnel file. 

Id. § 143.089(g). In City of San Antonio v. Texas Attorney Gelieral, 851 S.W.2d 946 
(Tex., App.-Austin 1993, writ denied), the comi addressed a request for infol11lation 
contained in avolice officer's personnel file maintained by the police depmiment for its use 
and the applipability of section 143.089(g) to that file. The records included in the 
depalimentalpersOlmel file related to complaints against the police officer for which no 
disciplinary action was taken. The court detel11lined that section 143.089(g) made the 
records confid,ential. See id. at 949; see also City of San Antonio v. San Antonio Express
News, 47 S,W.3d, 556 (Tex. App.-San Antonio 2000, peL denied) (restricting 
confidentiality under Local Gov't Code § 143 .089(g) to "information reasonably related to 
a police officer's or fire fighter's employment relationship"); Attol11ey General Opinion 
JC-0257 at 6-7(2000) (addressing [-unctions of Local Gov't Code § 143.089(a) and (g) files). 
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private affairs), 444 at 3 (1986) (public has obvious interest in infonnation conceming 
qualifications and perfomlance of govel11l11ent employees), 405 at 2 (1983) (mmmer in which 

............ _.- ...... _public.emplQyee~s job_was. p.erfonned.canl1QLbe.said. to_b_e_.QfJl1inil1lal.PJlbJiGjl}teI~t)~_ ... _ ..................... . 
Although you contend that a fire fighter's photograph "has nothing to do with his activities 
or job performance in the workplace," you have not demonstrated that the infonnation at 
issue is highly intilnate or embalTassing and a matter of no legitimate public concem. We 
therefore conclude that the submitted infomlation is not protected by conmlon-law privacy 
and may not be withheld on that basis under section 552.102(a) ofthe Govenmlent Code. 

N ext, we address your claim under section 552.108 of the Govel11l11ent Code, which provides 
inpmi: 

(b) An intemal record or notation of a law enforcement agency or prosecutor 
that is':maintained for intemal use in matters relating to law enforcement or 
prosecution is excepted from [required public disclosure] if: 

...• (1) release ofthe intemal record or notation would interfere with law 
! enforcement or prosecution; [or] 

. (2) the intemal record or notation relates to law enforcement only in 
relation to an investigatimi that did not result in conviction or 

::> defelTed adjudication[.] 

Gov't Code §:552.108(b)(1)-(2). Section 552.108(b) protects celiain specific types oflaw 
enforcement r~cords. Section 552.1 08(b)(1) protects intemal records of a law enforcement 
agency, the rdlease of which would interfere with law enforcement and crime prevention. 
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.-Austin 2002, no pet.) 
(Gov't Code is 552.108(b)(1) protects information that, if released, would pemlit private 
citizens to anticipate wealmesses in police depmiment, avoid detection, jeopm·dize officer 
safety, and gel'ierallyundemline police efforts to effectuate state laws). Section 552.1 08(b )(2) 
protects information relating to a concluded criminal case that did not result in a conviction 
or a defened adjudication. 

A govemmenta1 body that claims an exception to disclosure under section 552.108 must 
reasonably explain how and why this exception is applicable to the infomlation at issue. See 
Gov't Code § 552.301(e)(1)(A);ExpartePruitt, 551 S.W.2d 706 (Tex. 1977). Althoughyou 
note that section 552.108(b) protects internal records or notations of a law enforcement 
agency, you concede that the department is not a law enforcement agency for purposes of 
section 552.108. Moreover, you do not infonn us that any law enforcement agency asserts 
an interest in the infol111ation at issue. We therefore conclude that the city may not withhold 
the submitted)nfonnation under section 552.108 of the Government Code. 

You also clailn section 552.119 of the Govenunent Code, which provides as follows: 
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(a) A photograph that depicts a peace officer as defined by Aliicle 2.12, 
Code of Criminal Procedure, the release of which would endanger the life or 

______ pllysical safety_ofJhe officer,js_excepte_d_fi.:om_~require.d_p-ublkdisclctSllrel __ ... ____________________ _ 
unless:: 

: .. (1) the officer is under indictment or charged with an offense by 
.:; information; 

. (2) the officer is a party in a civil service hearing or a case in 
arbitration; or 

(3) the photo graph is introduced as evidence in a judicial proceeding. 

(b) A photograph excepted fi.·om disclosure under Subsection (a) may be 
made public only ifthe peace officer gives written consent to the disclosure. 

Gov't Code §:552.119. By its express tel111S, this section is applicable only to a photograph 
of a peace officer. The infol111ation at issue peliains to fire fighters. You do not infoml us 
that any ofthelle fire fighters is a peace officer, as defined by article 2.12 ofthe Code of the 
Criminal Procedure. We therefore conclude that the city may not withhold the submitted 
infol111ation ulJ.der section 552.119 of the Government Code. 

Lastly, we address your claim under section 552.151 ofthe Govenmlent Code, which relates 
to a public employee or officer's safety and provides in pmi: 

Infom)ation in the custody of a govennnental body that relates to an 
employee or officer of the govermllental body is excepted fi.:om [required 
public disclosure] if, under the specific circumstances peliaining to the 
employee or officer, disclosure of the infol111ation would subject the 
employee or officer to a substantial tln'eat of physical harm. 

Ie!. § 552.l5( You argue that "fire fighters ... wOl:k lmder dangerous conditions in 
sometimes dgl1gerous areas [ .]" You generally contend that release of the submitted 
information -Would endanger the fire fighters whose photographic images are depicted. 
Having considered your arguments, we find that you have not demonstrated the existence of 
any specific circumstances indicating that disclosure ofthe infonnation at issue will subject 
the fire fighters concemed to a substantial tln"eat of physical haml. We therefore conclude 
that the city way not withhold the submitted infonnation under section 552.151 of the 
Govenunent Code. 

". 
In summary, the city must withhold the submitted infonnation under section 552.101 ofthe 
Govennnent Code to the extent it is held solely in persOlmel files maintained by the 
depmiment under section 143.089(g) of the Local Govennnent Code. To the extent the 



Mr. Richard L. Bilbie - Page 6 

information at issue is held outside departmental personnel files, it is not excepted from 
disclosure and must be released. 

This letter ruling is limited to the pm1icular infomlation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detemlination regarding any other infomlation or any other circumstmlces. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenmlentaIbody and ofthe requestor. For more infomlation conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attorney General's Open Govemment Hotline, toll free, 
at (877) 673~6839. Questions conceming the allowable charges for providing public 
information ul1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

ames W. M()lTis, III 
Assistmlt AttQmey General 
Open Records Division 

JWM/em 

Ref: ID# 401342 
'" 
'.'. 

Enc: Submitted documents 

c: Requestor 
(w/o enclosures) 
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