
December 1,2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Ronald J; Bounds 
Assistant City Attol11ey 
City of Corpus Christi 
P.O. Box 9277 
Corpus Christi, Texas 78469-9277 

Dear Mr. Bounds: 

0R2010-18008 

You ask whether celiain infonnation is subject to required public disclosure under the 
Public Infol111,ation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 401547. 

The Corpus Clu·isti Fire Department (the "fire depaliment") received an initial request for 
"a complete c.opy of any and all records" pertaining to a specified fire. The fire depaliment 
received subsequent requests for "fire reports and any photos" pertaining to the same fire, 
"any and all documents associated with [an] accident" that is related to the same fire, and 
infol111ation p-ertaining to case number 1009160053. You state the fire departni.ent has 
released som~ of the responsive information with redactions under section 552.130 of the 
Govenmlent Code pursuant to Open Records Decision No. 684 (2009).1 You claim that 
portions ofthe requested infol111ation are excepted from disclosure under sections 552.101 
and 552.103 of the Govenmlent Code. We have considered the exceptions you claim and 
reviewed the $ubmitted infol111ation. 

Initially, we must address the fire department's procedural obligations. Section 552.301 of 
the Govenmwnt Code describes the procedural obligations placed on a govenmlental body 

IWe nofe Open Records Decision No. 684 is a previous determination authoriziilg all governmental 
bodies to withho.1d ten categories of information, including Texas driver's license numbers and license plate 
numbers lUlder section 552.130 of the Government Code, withoutthe necessity ofrequestillg an attorney general 
decision. 
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that receives a written request for infol111ation it wishes to withhold. Pursuant to 
section 552.301 (b), a govel11l11ental body must request a ruling fl.·om this office and state the 
exceptions to disclosure that apply within ten business days after receiving the request. See 

__________ .. GQv'1.CQd~§~552.3Q1-ClJL:p.ursuallUoJ,c:cti9)1552.3J)J{eJ,_~ g0'Ceq1l11el1t9-.1b_oQy)§ regllir~cl 
to submit to tIns office within fifteen business days of receiving an open records request 
(1) general wdtten comments stating the reasons why the stated exceptions apply that would 
allow the infol111ation to be withheld, (2) a copy of the written request for infol111ation, (3) 
a signed statement or sufficient evidence showing the date the govenllnental body received 
the written request, and (4) a copy of the specific information requested or representative 
samples, labeled to indicate which exceptions apply to wInch parts of the documents. Id. 
§ 552.301(e). Upon review of the doclU11ents you have submitted in response to the third 
request we find that they were responsive to the initial request for information, which the fire 
department received on September 22,2010. Thus, the fire department was required to raise 
the exceptions to disclosure that apply to this infol111ation by October 6, 2010 and was 
required to sllbmit this infol111ation by October 13, 2010. :rhe fire department timely 
submitted the infonnation at issue for our review by October 13, 2010. We note, however, 
while the fire department raised section 552.101 for this infol111ation within the ten-business
day time period as required by subsection 552.301(b), the fire department did not raise 
section 552.103 within the ten-business-day deadline. 

A govermnental body's failure to comply with the procedural requirements of section 
552.301 results in the legal presumption that the requested infonnation is public and must 
be released unless the goven1l11ental body demonstrates a compelling reason to withhold the 
infonnation fl.~om disclosure. See Gov't Code § 552.302; Simmons v. Kuzmich, 166 S.W.3d 
342,350 (Tex. App.-FOli Worth 2005, no pet.); Hancockv. State Bel. of Ins. , 797 S.W.2d 
379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision No. 630 
(1994). The presumption that infol111ation is public lU1der section 552.302 can generally be 
overcome by demonstrating the infonnation is confidential by law or third-pmiy interests ~re 
at stake. See Open Records Decision Nos. 630, 325 at 2 (1982). Section 552.103 is a 
discretionary exception that protects a govermnental body's interests and may be waived by 
a govermnental body's failure to comply with the procedural requirements ofthe Act. See 
Dallas Area {Rapid Transit v. Dallas iViorning News, 4 S.W.3d 469, 475-76 (Tex. 
App.-Dalla$, no pet.) (govennnental body may waive section 552.103). In failing to 
comply with section 552.301, the fire department has waived its claim under section 552.103. 
Therefore, the fire depmiment may not withhold any of the submitted infol111ation under 
section 552.10:3. The Corpus Clll'isti Police Department (the "police departnient"), however, 
asserts that the submitted infonnation is excepted fl.·om disclosure lU1der section 552.108 of 
the Goven1l11ent Code. We note that the need of a govermnental body, other thm1 the agency 
that is seeking an open records decision, to withhold information under section 552.108 of 
the Govel11ment Code can provide a compelling reason to withhold information fl.·om 
disclosure. Open Records Decision No. 586 (1991). Accordingly, we will consider the 
police depmiment's argument under section 552.108, as well as the fire department's 
argument under section 552.101. 
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We now turn~to your arguments under section 552.101 of the Govermnent Code, which 
excepts fi.'oni' disclosure "information considered to be confidential by law, either 
constitutional; statutory, or by judicial decision." Gov't Code § 552.101. This exception 

_____________ ~11yOmpaSs~s~egti()!117}.92L of!h~He~Ll_t~a~ld_ Sa~e~)' go_de,_wJ1~~h pr()vi~es ~~ re!~~a12t part: 

'(b) Records ofthe identity, evaluation, or treatment of a patient by emergency 
medical services personnel or by a physician providing medical supervision 
that are created by the emergency medical services personnel or physician or 
maintained by an emergency medical services provider are confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(g) The privilege of confidentiality under this section does not extend to 
information regarding the presence, nature of injury or illness, age,' sex, 
occupation, and city of residence of a patient who is receiving emergency 
medic-al services.' 

Health & Safety Code § 773.091(b), (g). Except for the infonnation specified in 
section 773.091(g), emergency medical services ("EMS") records are deemed confidential 
under section 773.091 and may only be released in accordance with chapter 773 ofthe Health 
and Safety Code. See id. §§ 773.091-.094. You state the submitted fire depmiment incident 
repOlis and patient care repOlis are maintained by the fire department and reflect the 
treatment ofpatients by EMS personnel. Based on your representation and our review, we 
find that the, fire depmiment incident reports, which only contain brief references to 
unidentified, iiljured persons, do not constitute EMS records ofthe identity, evaluation, or 
treatment of C\- patient for purposes of section 773.091. Therefore, the fire depmiment 
incident repOlis may not be withheld under section 552.101 of the Govennnent Code in 
conjunction with section 773.091. We agree, however, the submitted patient care repOlis 
constitute EMS records that are subject to chapter 773 of the Health and Safety Code. As 
you acknowl~dge, however, records that are confidential lmder section 773.091 may be 
disclosed to ~'any person who bears a wlitten consent of the patient or other persons 
authorized tO,act on the patient's behalf for the release of confidential infonnation." IeZ. 
§§ 773.092(e)(4), .093. Section 773.093 provides a consent forrelease of EMS records must 
specify (1) theinfonnation or records to be covered by the release; (2) the reasons or purpose 
for the release; and (3) the person to whom the infol111ation is to be released. In this instance, 
you state the requestors have not "submitted adequate written consent of the patients, or 
another person authorized to act on the patients' behalf." Thus, with the exception of the 
info11nation s~lbject to section 773.091(g), which is not confidential, the submitted patient 
care reports, which we have mmked, may only be released if the fire depmiment receives 
proper written. consent in accordance with chapter 773 of the Health and Safety Code. See 
ie!. §§ 773.09l;-.093. 
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With r~gard to the remaining infonnation at issue, including any infOlmation encompassed 
by section 773.091(g) ofthe Health and Safety Code that is not otherwise subject to release 
under sections 773.092 and 773.'093, we address the police department's claim under 

____ _ section 552.108 of the Government Code. Section 552.108(a)(1) excepts from disc10sme 
--- ---"1iJl~{onmltloii held by a faweil{ol~c-eillelltagenc:ioi-p£osecutol:-tllat dealswl1:11flleae{eai().il~ 

investigation, .or prosecution of crime ... if ... release of the inf01111ation would interfere 
with the detection, investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(1). 
A govermllel~tal body that claims an exception to disclosme under section 552.108 must 
reasonably explain how and why this exception is applicable to the inf01111ation at issue. See 
id. §§ 552.108(a)(l), .301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 
Section 552.1'08 maybe invoked by the proper custodian ofinf01111ation relating to a pending 
investigation or prosecution of climinal conduct. See Open Records Decision No.4 7 4 at 4-5 
(1987). Wher~ a govenmlental body has custody ofinf01111ation relating to a pending case 
of a law enforcement agency, the custodian of the records may withhold the inf01111ation if 
it provides thi,s office with a demonstration that the infonnation relates to the pending case 
and a represerl-tation from the law enforcement agency that it wishes to have the infonnation 
withheld. Th.e police department has provided a representation stating that the remaining 
infornlation relates to an ongoing criminal case. Based on this representation and om review 
of the remaining information, we conclude that release of this infornlation would interfere 
with the detection, investigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. 
v. City of Houston , 531 S.W.2d 177 (Tex. Civ. App.-Houston [14thDist.] 1975), writ ref'd 
n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976) (comi delineates law enforcement interests 
that are preserit in active cases). Thus, section 552.1 08( a) (1 ) is applicable to the inf01111ation 
at issue. 

We note section 552.108 does not except from disclosure "basic inf01111ation about an 
arrested perso;n, an arrest, or a crime." Gov't Code § 552.108(c). Section 552.108(c) refers 
to the basic inf01111ation held to be public in Houston Chronicle Publishing Co. v. City of 
Houston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), 'vvrit ref'd n.r.e. per 
curiam, 536 S.W.2d 559 (Tex. 1976); see also Open Records Decision No. 127 at 3-4 (1976) 
(smllillarizing;types of information deemed public by Houston Chronicle). Thus, with the 
exception of basic information, the fire depmiment may withhold the remaining inf01111ation 
under sectionc,552.108(a)(1) of the Gove111ment Code. 

In summary, y.rith the exception of the information subject to section 773.091(g) of the 
Health and Safety Code, the fire department must withhold the submitted patient care reports, 
which we have marked, under section 552.101 ofthe Govenllnent Code in conjmlction with 
section 773.0~1 of the Health and Safety Code, unless the fire depmiment receives the 
required COnSe!lt for release ofthat infonnation. With the exception of basic inf01111ation, the 
fire department may withhold the remaining infonnation, including any inf01111ation 
encompassed ,by section 773.091(g) of the Health and Safety Code that is not otherwise 
subject to release under sections 773.092 and 773.093, pmsuant to section 552.108(a)(1) of 
the Govenllnent Code. 
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This letter ruling is limited to the pmiicular infolmation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detennination regarding any other infomlation or any other circumstances. 

- ~----- ------ Tl1l;' 'ruLlllgtl:lg-gei:s 1111pol:tan(deadlilles-regal=-cfillg the riglits -aiid l~espollsibilrties-oT tEe

governmentaLbody and of the requestor. For more infOlmation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openiindex orl.php, 
or call the Office of the Attomey General's Open Govemment Hotline, toll free, at 
(877) 673-6839. Questions conceming the allowable charges for providing public 
infonnation u~}der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free at (888) 672-6787. 

Sincerely, 

rp{]JYWa~ 91 futlau.0 
. .1' 

, Tamara H. Hglland 
Assistant AttQrney General 
Open Record~, Division 

THH/em 

Ref: ID# 401547 

Ene. Submitted documents 

c:Requestor 
(w/o enclosures) 


