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Texas Dept of State Health Services 
P.O. Box 149347 
Austin, Texas 78714~9347 

0R2010-18011 

Dear Ms. Pfefferle: 

You ask whether certain information is subject to required public disc10sme lmder the 
Public hlfonnation Act (the "Act"), chapter 552 ofthe Government Code. Yom request was 
assigned ID# 401624 (DSHS File 107941-2011). 

The Texas Department of State Health Services (the "department") received a request for six 
categories of information pertaining to a specified notice of violation.! You state you will 
release some of the responsive information to the requestor. You claim that the requested 
information is excepted from disc10sme under sections 552.103, 552.107, and552.111 ofthe 
Government Code. We have considered the exceptions you claim and reviewed the 
submitted representative sample ofinfonnation.2 

You raise section 552.107 of the Govenllnent Code for a portion of the submitted 
infonnation. Section 552.107(1) of the Govenllnent Code protects infonnation that comes 

lyou note that the department received a clarification of the infOlmation requested. See Gov't Code 
§ 552.222 (providing that if request for information is lmclear, govenmlental body may ask requestor to clarify 
request); see also City of Dallas v. Abbott, 304 S.W.3d380, 387 (Tex. 2010) (hold:il1g that when a govenmlental 
entity, acting in good faith, requests clarification or narrowing of an lmclear or over-broad request for public 
information, the ten-day period to request an attorney generalmling is measured ±i:om the date the request is 
clarified or narrowed). 

2We assume that the "representative sample" of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of infOlmation than that submitted to tills 
office. 
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within the attomey-client privilege. When asserting the attomey-client privilege, a 
govemmental body has the bmden of providing the necessary facts to demonstrate the 
elements of the privilege in order to withhold the infonnation at issue. Open Records 
Decision No. 676 at 6-7 (2002). First, a govemmenta1 body must demonstrate that the 
infonnation constihltes or documents a cOlmnunication. Ie!. at 7.· Second, the 
commlmication must have been made "for the pmpose of facilitating the rendition of 
professional legal services" to the client govennnental body. TEX. R. EVID. 503(b)(1). The 
privilege does not apply when an attomey or representative is involved in some capacity 
other than· that of providing or facilitating professional legal services to the client 
governmental body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 

~~-------- App~~'I'ex:arkana1-999,orig~-proceeding)Eattomey-clientprivilege does not applyifattomey--- --­
acting in a capacity other than that of attorney). Govennnental attomeys often act in 
capacities other than that of professional legal counsel, such as administrators, investigators, 
or managers. Thus, the mere fact that a cOlmnunication involves an attomey for the 
govennnent does not demonstrate this element. Third, the privilege applies only to 
connTIlmications between or among clients, client representatives, lawyers, lawyer 
representatives, and a lawyer representing another party in a pending action and concerning 
a matter of common interest therein. See TEX. R. EVID. 503(b)(1)(A)-(E). Thus, a 
govemmental body must infonn this office ofthe identities and capacities ofthe individuals 
to whom each commmllcation at issue has been made. Lastly, the attomey-client privilege 
applies only to a confidential cOlmnmlication, ie!. 503(b )(1), meaning it was "not intended 
to be disclosed to third persons other than those to whom disclosme is made in furtherance 
ofthe rendition of professional legal services to the client or those reasonably necessary for 
the transmission ofthe commlmication." Id. 503(a)(5). 

Whether a communication meets this definition depends on the intent of the parties involved 
at the time the infonnation was communicated. Osborne v. Johnson, 954 S.W.2d 180, 184 
(Tex. App.~Waco 1997, no pet.). Moreover, because the client may elect to waive the 
privilege at any time, a govemmental body must explain that the confidentiality of a 
cOlllnlmication has been maintained. Section 552.107(1) generally excepts an entire 
cOlmnlmication that is demonstrated to be protected by the attomey-client privilege, lmless 
otherwise waived by the govennnental body. See Huie v. DeShazo, 922 S.W.2d 920, 923 
(Tex. 1996) (privilege extends to entire connnunication, including facts contained therein). 

You state that the infonnation you have marked mlder section 552.107 constihltes or 
docmnents cOlllTIlmications between the department's program attomey and department 
persoIDlel that were made for the purpose of providing legal advice to the department. You 
state further that these cOlmTIlmications were made in confidence and have maintained their 
confidentiality. Based on yom representations and our review, we find you have 
demonstrated the applicability of the attomey-client privilege to the infomlation at issue. 
Accordingly, the department may withhold the information you have marked lUlder 
section 552.107 of the Govennnent Code. 
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Next, we address you arguments for the remaining infoTI1lation lUlder section 552.103 ofthe 
Govenmlent Code. Section 552.103 provides in part: 

-~-~----

(a) Information is excepted li01n [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a patiy or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a patiy. 

( c) Information relating to litigation involving a govenllnental body or an 
officer or employee of a govenllnental body is excepted from disclosure 
under Subsection (a) only ifthe litigation is pending orreasonably atlticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Gov't Code § 552.1 03( a), (c). A govenllnental body has the burden of providing relevant 
facts and documents sufficient to establish the applicability of section 552.103 to the 
inf01mation it seeks to withhold. To meet this burden, the governmental body must 
demonstrate: (1) litigation was pending or reasonably anticipated on the date of its receipt 
ofthe request for inf0111lation atld (2) the information at issue is related to that litigation. See 
Univ. a/Tex. Law Sch. v. Tex. Legal Found., 958 S.W.2d 479 (Tex. App.-Austin 1997, no 
pet.); Heard v. Houston Post Co., 684 S.W.2d 210 (Tex. App.-Houston [1st Dist.] 1984, 
writ refd n.r.e.). Both elements of the test must be met in order for infonnation to be 
excepted from disclosure under section 552.103. See Open Records Decision No. 551 at 4 
(1990). We note contested cases conducted under the Administrative Procedure Act (the 
"AeA"), chapter 2001 of the Govenllnent Code, are considered litigation for purposes of 
section 552.103. See Open Records Decision No. 588 at 7 (1991). We fmiher note a 
contested case before the State Office of Administrative Hearings ("SOAR") is considered 
litigation for the purposes of the AP A. See id. 

You explain that the requestor is a representative of Gruver Independent School District 
("Gruver"). You fmiher state the department conducted atl investigation of Gruver for 
compliance with state and federal asbestos laws on March 24,2009, as well as in June 2009 
and November 2009. You state the depatiment issued a Notice ofNonc01npliatlCe to Gruver 
on June 22, 2009 and a Notice of Violation on July 8, 2010. You state the requestor has 
sought an infonnal conference to discuss possible settlement options. You assert that 
"enforcement action may not be resolved without the necessity of a fonnal SOAR heat·ing" 
and therefore, "these enforcement matters are in active litigation." Based on your 
representations atld our review, we find the infonnation you have marked is related to the 
pending litigation. We note, however, that a p01iion of the inf01mation at issue, which we 
have marked, consists of c01mnunications with the opposing patiy in the litigation. The 
purpose of section 552.103 is to enable a govenunental body to protect its position in 
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litigation by forcing parties to obtain infomlation relating to litigation through discovery 
procedures. SeeORD 551 at 4-5. If the opposing parties to litigation have ah'eady seen or 
had access to information relating to the litigation through discovery or otherwise, then there 
is no interest in withholding such infonnation from the public tmder section 552.103. See 
Open Records Decision Nos. 349 (1982), 320 (1982). Thus, the depruiment may not 
withhold the cOlmmmications with the opposing paIiy under section 552.103 of the 
Govemment Code. The department may withhold the remaining infonnation it has marked 
under section 552.103 of the Govemment Code. We note that the applicability of 
section 552.103 ends once the related litigation concludes. See Attomey General Opinion 
MW-575 (1982); Open Records Decision No. 350 (1982). 

You also seek to withhold the cOlmnunications with the opposing paIiy under 
section 552.111 of the Govemment Code, which encompasses the attomey work product 
privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. 
Dallas Morning News, 22 S.W.3d 351,360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002). Rule 192.5 defines work product as: 

(1) material prepared or mental impressions. developed in anticipation of 
litigation or for trial by or for a paIiy or a party's representatives, including 
the party's attomeys, consultants, sureties, indelmntors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation oflitigation or for trial between a 
party and the party's representatives or among a party's representatives, 
including the party's attOTIleys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. CIV. P. 192.5. A govemmental body seeking to withhold infonnation lUlder tIns 
exception bears the burden of demonstrating that the infonnation was created or developed 
for trial or in anticipation of litigation by or for a paIiy or a paIiy' s representative. TEX. R. 
CIY. P. 192.5; ORD 677 at 6-8. In order for this office to conclude that the infonnation was 
made or developed in aIlticipation of litigation, we must be satisfied that: 

(a) a reasonable person would have concluded :from the totality of the 
circlUnstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the paIiy resisting discovery 
believed in good faith that there was a substaIltial chance that litigation would 
ensue aIld [created or obtained the infonnation] for the plUlJose of prepaI'ing 
for such litigation. 

Nat'[ Tank Co. v. Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely all abstract possibility or tmwarranted fear." Id. at 204; ORD 677 at 7. 
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You state the remaining infonnation at issue consists of attomey work product that was 
prepared and developed by the deparhnent' s attomeys in anticipation oflitigation. However, 
as previously noted, the remaining infonnation at issue consists of ~ommunications sent to 
the opposing party. Therefore, because a non-privileged party has had access to this 
infomlation, the work product privilege under section 552.111 has been waived. 
Accordingly, the department may not withhold the cOlmmmications with the opposing party, 
which we have marked for release, under the work product privilege of section 552.111 of 
the Govemment Code. 

In slUnmary, the department may withhold the infonnation you have marked lmder 
~--- --------~-se6ti0n__§52.101 (l-)-0ftheGovefmnentGode~-With-the-exceptiol1-0fthe-doclUnents-we have ~ ~----- --­

marked for release, the department may withhold the infonnation you have marked under 
section 552.103 ofthe Govenllnent Code. 

This letter ruling is limited to the paJ.iicular infOlmation at issue in this request and limited 
to the facts as presented to us; therefore, tIns lUling must not be relied upon as a previous 
detelmination regarding aJ.ly other information or any other circlUllstaJ.lces. 

TIns lUling triggers important deadlines regarding the rights and responsibilities of the 
govenunental body and ofthe requestor. For more infomlation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Office of the Attomey General's Open Govenunent Hotline, toll fi.oee, 
at (877) 673-6839. Questions concennng the allowable charges for providing public 
infonnation lUlder the Act must be directed to the Cost Rules Adminish"ator ofthe Office of 
the Attomey General, toll free at (888) 672-6787. 

Sincerely, 

f!?-~--
VaJ.lessa Burgess 
Assistant Attomey General 
Open Records Division 

VB/dIs 

Ref: ID# 401624 

Enc. Submitted doclUnents 

c: Requestor 
(w/o enclosures) 


