ATTORNEY GENERAL OF TEXAS
GREG ABBOTT

December 1, 2010

Ms. Patricia Fleming

Assistant General Counsel

Office of the General Counsel

Texas Department of Criminal Justice
P.O. Box 4004

Huntsville, Texas 77342-4004

Mr. John C. West

General Counsel

. Office of the Inspector General A
Texas Department of Criminal Justice
4616 Howard Lane Suite 250

Austin, Texas 78728

OR2010-18013

Dear Ms. Fleming and Mr. West:

You ask whe_ﬂmr certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Yourrequest was
assigned ID# 401532 (OIG #0OR2010-00204).

The Texas Department of Criminal Justice (the “department”) received a request for
information involving a former employee and a specified time interval. Both the Office of
the General Counsel (the “OGC”) and the Office of the Inspector General (the “OIG”) state
that some of the requested information either has been or will be released. The OIG states
that social security numbers will be withheld pursuant to section 552.147 of the Government
Code.! Both the OGC and the OIG have submitted information the department seeks to

'See Gov’t Code § 552.147(b) (authorizing governmental body to redact living person’s social security
number from public release under Gov’t Code § 552.147 without necessity of requesting attorney general
decision under Act).
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withhold under sections 552.101, 552.107, 552.108, 552.117, and 552.134 of the
Government Code. We have considered the exceptions you claim and reviewed the
submitted information. :

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This exception encompasses information other statutes make confidential.
Medical records are confidential under the Medical Practice Act (the “MPA”), subtitle B of
title 3 of the Occupations Code. Section 159.002 of the MPA provides in part:

(b)y A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential
and privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as. described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Occ. Code § 159.002(b)-(c). This office has determined that in governing access to aspecific
subset of information, the MPA prevails over the more general provisions of the Act. See
Open RecordsDecision No. 598 (1991). Medical records must be released on the patient’s
signed, writteni consent, provided that the consent specifies (1) the information to be covered
by the release, (2) the reasons or purposes for the release, and (3) the person to whom the
information is to be released. See Occ. Code §§ 159.004, .005. Any subsequent release of
medical records must be consistent with the purposes for which the governmental body
obtained the records. Seeid. § 159.002(c); Open Records Decision No. 565 at 7 (1990). The
department must withhold the medical records we have marked under section 159.002(b) of
the MPA, unless the department receives written consent for release of those records that
complies with sections 159.004 and 159.005 of the MPA.

'8
&

Section 552.101 of the Government Code also encompasses constitutional and common-law
rights to privacy. Constitutional privacy protect two kinds of interests. See Whalen v. Roe,
429 U.S. 589,:599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4
(1987), 455 at 3-7 (1987). The first is the interest in independence in making certain
important decisions related to the “zones of privacy,” pertaining to marriage, procreation,
contraception, family relationships, and child rearing and education, that have been
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (5th
Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in
freedom fron1. public disclosure of certain personal matters. See Ramie v. City of Hedwig
Village, Tex., 765 F.2d 490 (5th Cir. 1985); ORD 455 at 6-7. This aspect of constitutional
. privacy balances the individual’s privacy interest against the public’s interest in the
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information. ;S’ee ORD 455 at 7. Constitutional privacy under section 552.101 is reserved
for “thie most intimate aspects of human affairs.” Id. at 8 (quoting Ramie, 765 F.2d at 492).

Common-law privacy protects information that is highly intimate or embarrassing, such that
its release would be highly objectionable to a person of ordinary sensibilities, and of no
legitimate public interest. See Indus. Found. v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both elements of the test must be established. See id. at 681-82. Common-law privacy
encompasses the specific types of information that are held to be intimate or embarrassing
in Industrial Foundation. See id. at 683 (information relating to sexual assault, pregnancy,
mental or physical abuse in workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs). This office has determined that
other types of information also are private under section 552.101. See generally Open
Records Decision No. 659 at 4-5 (1999) (summarizing information attorney general has held

to be private).. -

This office has applied privacy to protect certain information about incarcerated individuals.
See Open Records Decision Nos. 430 (1985), 428 (1985), 185 (1978). In Open Records
Decision Nos: 428 and 430, our office determined that inmate visitor and mail logs which
identify inmates and those who choose to visit or correspond with inmates are protected by
constitutional privacy because people who correspond with inmates have a First Amendment
right to do so that would be threatened if their names were released. ORD 430 (list of inmate
visitors protected by constitutional privacy of both inmate and visitors). The rights of those
individuals to anonymity was found to outweigh the public’s interest in this information. See
id. We have:marked inmate visitor and correspondent information the department must
withhold under section 552.101 of the Government Code in conjunction with constitutional
privacy. Although both the OGC and the OIG seek to withhold other information relating
to inmates’ family members on privacy grounds, we find that neither the OGC nor the OIG
has demonstrated that the information in question falls within the constitutional zones of
privacy, otherwise implicates an individual’s constitutional privacy interests, or is highly
intimate or embarrassing and not amatter of legitimate public interest. Furthermore, we note
that some of the information in question pertains to a deceased family member of an inmate.
Because privacy is a personal right that lapses at death, the constitutional right to privacy
does not encompass information that relates only to a deceased individual. See Moore v.
Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. Civ. App.—Texarkana 1979, writ
ref’d n.r.e.); Attorney General Opinions JM-229 (1984), H-917 (1976); Open Records
Decision No. 272 (1981). We therefore conclude the department may not withhold any of
the remaining family member information at issue under section 552.101 of the Government
Code in conjunction with constitutional or common-law privacy.

The OGC alsq claims section 552.101 in conjunction with common-law privacy for the
former employee’s personal financial information. Common-law privacy protects certain
types of personal financial information. Financial information that relates only to an
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individual ordinarily satisfies the first element of the common-law privacy test, but the public
has a legitimate interest in the essential facts about a financial transaction between an
individual and a governmental body. See Open Records Decision Nos. 600 at 9-12 (1992)
(identifying pubhc and private portions of certain state personnel records), 545 at 4 (1990)
(attorney genelal has found kinds of financial information not excepted from public
disclosure by common-law privacy to generally be those regarding receipt of governmental
funds or debts owed to governmental entities), 523 at 4 (1989) (noting distinction under
common-law privacy between confidential background financial information furnished to
public body about individual and basic facts regarding particular financial transaction
between individual and public body), 373 at 4 (1983) (determination of whether public’s
interest in obtaining personal financial information is sufficient to justify its disclosure must
be made on case-by-case basis). We conclude that the department must withhold the
personal financial information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy. R '

Section 5 52.];{07(1) of the Government Code protects information that comes within the
attorney-clierit privilege. When asserting the attorney-client privilege, a governmental body
has the burden of providing the necessary facts to demonstrate the elements of the privilege
in order to withhold the information at issue. See Open Records Decision No. 676 at 6-7
(2002). First;:a governmental body must demonstrate that the information constitutes or
- documents a communication. Id. at 7. Second, the communication must have been made
“for the purpose of facilitating the rendition of professional legal services” to the client
governmental body. See TEX. R. EVID. 503(b)(1). The privilege does not apply when an
attorney or representative is involved in some capacity other than that of providing or
facilitating professional legal services to the client governmental body. See In re Tex.
Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. App.—Texarkana 1999, orig. proceeding)
(attorney-clienit privilege does not apply if attorney acting in capacity other than that of

attorney). Governmental attorneys often actin capacities other than that of professional legal
counsel, suchras administrators, investigators, or managers. Thus, the mere fact that a
communication involves an attorney for the government does not demonstrate this element.
Third, the privilege applies only to communications between or among clients, client
1'ep1'ese11tative§, lawyers, and lawyer representatives. See TEX. R. EVID. 503(b)(1)(A), (B),
(C), (D), (B).: Thus, a governmental body must inform this office of the identities and
capacities of the individuals to whom each communication at issue has been made. Lastly,
the attorney-client privilege applies only to a confidential communication, id. 503(b)(1),
meaning it was “not intended to be disclosed to third persons other than those to whom
disclosure is made in furtherance of the rendition of professional legal services to the client
or those reasonably necessary for the transmission of the communication.” Id. 503(a)(5).
Whether a communication meets this definition depends on the intent of the parties involved
at the time tlle;-il1fo11nat1011 was communicated. See Osborne v. Johnson, 954 S,W.2d 180,
184 (Tex. App-—Waco 1997, no pet.). Moreover, because the client may elect to waive the
privilege at any time, a governmental body must explain that the confidentiality of a
communication has been maintained. Section 552.107(1) generally excepts an entire
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communication that is demonstrated to be protected by the attorney-client privilege unless
otherwise waived by the governmental body. See Huie v. DeShazo, 922 S.W.2d 920, 923
(Tex. 1996) (privilege extends to entire communication, including facts contained therein).

The OGC has marked the information the department seeks to withhold under
section 552.107(1). The OGC contends that the marked information constitutes an attorney-
client communication made in connection with the rendition of professional legal services
to the department. The OGC indicates that the communication was intended to be and
remains confidential. Based on the OGC’s representations and our review of the information
at issue, we ¢onclude that the department may withhold the marked information under
section 552.107(1) of the Government Code.

Section 552.108 of the Government Code excepts from disclosure “[a]n internal record or
notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . the internal record or notation
relates to law énforcement only in relation to an investi gation that did not result in conviction
or deferred adjudication[.]” Gov’t Code § 552.108(b)(2). A governmental body that claims
an exception to disclosure under section 552.108 must reasonably explain how and why this
exception is applicable to the information at issue. See id. § 552.301(e)(1)(A); Ex parte
Pruitt, 551 SeW.2d 706 (Tex. 1977). Although the OIG indicates that its information
pertains to an‘investigation of potential criminal activity, the OIG has not demonstrated that
the information at issue consists of internal records relating to a criminal investigation that
did not result'in a conviction or a deferred adjudication. We therefore conclude that the
department may not withhold any of the submitted information under section 552.108 of the
Government Gode.

Section 552.117(a)(3) of the Government Code excepts from disclosure the home address
and telephone:number, social security number, and family member information of a current
or former employee of the department or of the predecessor in function of the department or
any division of the department, regardless of whether the current or former employee
complies with section 552.1175 of the Government Code. We note that
section 552.117(a)(3) protects an employee’s personal cellular telephone or pager number
if the elnployee pays for the cellular telephone or pager service with his or her personal
funds. See Open Records Decision No. 506 at 5-6 (1988) (statutory predecessor to Gov’t
Code § 552.117 not applicable to numbers for cellular mobile phones installed in county
officials’ and:employees’ private vehicles and intended for official business). In Open
Records Letter No. 2005-01067 (2005), we issued a previous determination that authorizes
the department to withhold information under section 552.117(a)(3) without the necessity
of requesting a decision from this office under the Act. See Gov’t Code § 552.301(a); Open
Records Decision No. 673 at 7-8 (2001). We have marked information relating to a former
employee of the department that must be withheld under section 552.117(a)(3) of the
Government Code to the extent the marked information consists of the former employee’s
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home address, home telephone number, personal cellular telephone or pager number, or
social security number or reveals whether the former employee has family members.

Section 552.134 of the Government Code is applicable to information relating to inmates of
the depaﬂment Section 552.134(a) states that

[e]xcept as provided by Subsection (b) or by Section 552.029 [of the
Government Code], information obtained or maintained by the [department]
is excepted from [required public disclosure] if it is information about an
inmate who 1s confined in a facility opel ated by or under a contract with the
dep’utment

Gov’t Code § 552 134(a). Section 552.029 of the Government Code provides, however, that

[n]otw1thstand1ng . Section 552.134, the following information about an
inmaté who is confined in a facility operated by or under a contract with
the [department] is subject to required disclosure under Section 552.021:

(1) the inmate’s . . . department photograph].]

Id. § 552.029(1). Thus, the legislature explicitly made section 552.134 subject to
section 552.029. The submitted documents contain information, including a departmental
photograph, that identifies or otherwise relates to inmates of the department. The department
must release the photograph of an inmate we have marked pursuant to section 552.029(1) of
the Government Code. The department must withhold the information we have marked
under section 552.134 of the Government Code.

In summary:: (1) the medical records we have marked must be withheld under
section 159.002 of the MPA, unless the department receives the required consent for release
under sections 159.004 and 159.005 of the MPA; (2) the inmate visitor and correspondent
information we have marked must be withheld under section 552.101 of the Government
Code in conjunction with constitutional privacy; (3) the personal financial information we
have marked :must be withheld under section 552.101 in conjunction with common-law
privacy; (4) the attorney-client communication the OGC has marked may be withheld under
section 552.107(1) of the Government Code; (5) the information we have marked under
section 552.117(a)(3) of the Government Code must be withheld to the extent the marked
information consists of the employee’s home address, home telephone number, personal
cellular telephone or pager number, or social security number or reveals whether the former
employee has family members; and (6) the information we have marked under
section 552.134 of the Government Code must be withheld, but the photograph of an inmate
we have marked must be released pursuant to section 552.029(1) of the Government Code.
The department also must release the rest of the submitted information. As we are able to
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make these déterminations, we need not address the department’s other arguments against
disclosure. '

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

ncerely, (

ames W. Moﬁis, I
Assistant Atterney General
Open Records Division
JTWM/em
Ref:  ID#401532

Enc: Submi{tted documents

c: Requestor
(w/o enclosures)




