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ATTORNEY GENERAL OF TEXAS
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December 2, 2010

Ms. M. Ann Montgomery

Assistant County and District Attorney
County of Ellis

Ellis County Courts Building

109 South Jackson

Waxahachie, Texas 75165

OR2010-18084

Dear Ms. Montgomery:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 401652.

The Ellis County District Attorney (the “district attorney”) received a request for portions of
the prosecution file and records pertaining to a specified arrest. You claim that the submitted
information is excepted from disclosure under sections 552.101, 552.108, 552.130,
and 552.147 of the Government Code and privileged under rule 192.5 of the Texas Rules of
Civil Procedure.! We have considered your arguments and reviewed the submitted
information.

Initially, we note the information you seek to withhold consists of a completed investigation
subject to section 552.022(a)(1) of the Government Code. Section 552.022(a)(1) provides
for the required public disclosure of “a completed report, audit, evaluation, or investigation
made of, for, or by a governmental body, except as provided by Section 552.108.” Gov’t
Code § 552.022(a)(1).  As such, this information must be released under
section 552.022(a)(1) of the Government Code, unless it is excepted from disclosure under

'"You contend a portion of the submitted information is excepted from disclosure pursuant to
section 552.101 Qf the Government Code in conjunction with the “attorney work product privilege.” We note
this office has concluded section 552.101 does not encompass discovery privileges. See Open Records
Decision Nos. 676 at 1-2 (2002), 575 at 2 (1990). We therefore address your argument under rule 192.5 of the
Texas Rules of Civil Procedure.
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section 552.108 of the Government Code or expressly confidential under other law. The
Texas Supreme Court has held that “[t]he Texas Rules of Civil Procedure are ‘other law’
within the meaning of section 552.022.” In re City of Georgetown, 53 S.W.3d 328
_ (Tex. 2001). :However, the Texas Rules of Civil Procedure apply only to “actions of a civil

nature.” TEX. R. CIv. P. 2. Accordingly, the attorney work product privilege found in
rule 192.5 of the Texas Rules of Civil Procedure does not apply to the submitted information,
which pertains to a criminal case. Therefore, the district attorney may not withhold any
portion of the submitted information under rule 192.5. However, because information
subject to section 552.022(a)(1) may be withheld under sections 552.101, 552.108,
and 552.130 of the Government Code, we will consider your claims under these exceptions.
Section 552.108(a)(2) of the Government Code excepts from disclosure “[i]nformation held
by a law enfdrcement agency or prosecutor that deals with the detection, investigation, or

- prosecution of crime . . . if it is information that deals with the detection, investigation, or
prosecution of crime only in relation to an investigation that did not result in conviction or
deferred adjudication[.]” Gov’t Code § 552.108(a)(2). Section 552.108(a)(2) is applicable
only if the information at issue relates to a concluded criminal case that did not result in a
conviction or a deferred adjudication. A governmental body that claims an exception to .
disclosure under section 552.108 must reasonably explain how and why this exception is
applicable to the information the governmental body seeks to withhold. See id.
§ 552.301(e)¢1)(A). You assert the information you have marked pertains to a closed
investigation'that did not result in conviction or deferred adjudication. Upon review, we
agree the district attorney may withhold the information you have marked under
section 552.108(2)(2) of the Government Code.?

Section 552.130 of the Government Code excepts from disclosure “information [that] relates
to .. . amotor vehicle operator’s or driver’s license or permit issued by an agency of this
state [or] amotor vehicle title or registration issued by an agency of this state[.]” Gov’t Code
§ 552.130(a)(1), (2). Accordingly, the district attorney must withhold the Texas motor
vehiclerecord information you have marked, and the additional information we have marked,
under section.552.130 of the Government Code.?

We note that some of the remaining information may be protected by copyright. A custodian
of public records must comply with the copyright law and is not required to furnish copies
of records that are copyrighted. Open Records .Decision No. 180 at 3 (1977). A
governmental' body must allow inspection of copyrighted materials unless an exception
applies to the jnfonnation. Id.; see Open Records Decision No. 109 (1975). If amember of
the public wishes to make copies of copyrighted materials, the person must do so unassisted

?As our ruling is dispositive, we need not address your remaining arguments for this information.

*We note this office issued Open Records Decision No. 684 (2009), a previous determination
authorizing all governmental bodies to withhold ten categories of information, including Texas driver’s license
numbers under section 552.130 of the Government Code, without the necessity of requesting an attorney general
decision.
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by the govenﬁnental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

_In summary, the district attorney may withhold the information you have marked under ~

section 552. 108(a)(2) of the Government Code. The district attorney must withhold the
information you have marked, in addition to the information we have marked, under
section 552.130 of the Government Code. The remaining information must be released to
this 1equestm but any information that is protected by copyright may only be released in
'10001(1'11106 Wlﬂl copyright law.*

This letter ruling 1s limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling ti*iggers important deadlines regarding the rights and responsibilities of the
govennnentafbody and of the requestor. For more information concerning those rights and
1esp01151b111tles please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Ofﬁoe of the Atforney General’s Open Government Hotline, toll free,

at (877) 673« 6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney Qeneral, toll free, at (888) 672-6787.

Sincerel

Nneka Kanu ;:'
Assistant Attorney General
Open Records Division

lv"

NK/em
Ref:  ID# 401652
Enc. Submijtted documents

cc: Requestor
(w/o enclosures)

"Sectioﬁ 552.147(b) of the Government Code authorizes a governmental body to redact a living
person’s social security number from public release without the necessity of requesting a decision from this
office under the Act. See Gov’t Code § 552.147(b).




