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ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Nneka C. Egbuniwe 
Deputy General Counsel 
Parkland Health and Hospital System 
5201 Harry Hines Boulevard 
Dallas, Texas 75235 

Mr. Ryan Hemy 
Denton, Navarro, Rocha & Bernal, P.C. 
2517 NOlih Main Avenue 
San Antonio, Texas 78212 

Dear Ms. Egbuniwe and Mr. Hemy: 

0R2010-18116 

You ask whether certain information is subject to required public disclosme under the 
Public Infonuq.tionAct (the "Act"), chapter 552 of the Govel11ment Code. Yomrequestwas 
assigned ID# 401831. 

The Dallas County Hospital District d/b/a Parkland Memorial Hospital System (the 
"district") received a request for all documents created or modified in 2010 that are related 

. to non-district employees who are engaged in media relations or crisis management effOlis 
on the district: s behalf. You state you have released some infonnation to the requestor. You 
claim that the; submitted infol111ation is excepted fi.-om disclosme under sections 552.103, 
552.107, and 552.111 of the Government Code. We have considered the exceptions you 
claim and reviewed the submitted infOl111ation. 

Section 552.1 07(1) of the Government Code protects information that comes within the 
attorney-client privilege. Gov't Code § 552.107(1). When asserting the attorney-client 
privilege, a govenunental body has the burden of providing the necessary facts to 
demonstrate t1~_e elements ofthe privilege in order to withhold the infol111ation at issue. Open 
Records Decision No. 676 at 6-7 (2002). First, a govenm1ental body Im~st demonstrate the 
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infomlation constitutes or documents a cOlmmll1ication. Id. at 7. Second, the 
communication must have been made "for the purpose of facilitating the rendition of 
professional iegal services" to the client governmental body. TEX. R. EVID. 503(b)(1). The 
privilege does not apply when an attorney or representative is involved in some capacity 
other than that of providing or facilitating professional legal services to the client 
govennnenta~ body. In re Texas Farmers Ins. Exch., 990 S.W.2d 337, 340 (Tex. 
App.-Texarl<:ana 1999, orig. proceeding) (attomey-client privilege does not apply if attomey 
acting in a capacity other than that of attorney). Third, the privilege applies only to 
communicatisms between or among clients, client representatives, lawyers, and lawyer 
representatives. See TEX. R. EVID. 503(b)(1). Thus, a govermnental body must infonn this 
office of the identities and capacities of the individuals to whom each connnunication at 
issue has been made. Lastly, the attorney-client privilege applies only to a confidential 
communication, meaning it was "not intended to be disclosed to third persons other than 
those to whom disclosure is made in furtherance of the rendition of professional legal 
services to the client or those reasonably necessary for the transmission of the 
cOlTImunicatiQn." IeZ. 503(a)(5). Whether a communication meets this definition depends 
on the intent oXthe parties involved at the time the infonnation was communicated. Osborne 
v. Johnson, 954 S.W.2d 180,184 (Tex. App.-Waco 1997, no pet.). Moreover, because the 
client may elect to waive the privilege at any time, a govennnental body must explain that 
the confidenti<tlity of a cOlmmll1ication has been maintained. Section 552.107(1) generally 
excepts an entire connmll1ication that is demonstrated to be protected by the attomey-client 
privilege unle,ss otherwise waived by the govenmlental body. See Huie v. DeShazo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire Gonnnunication, including facts 
contained therein). 

You state the;. submitted information consists of confidential cOlml1Unications between 
district employees, attomeys, and agents of the district. You state these cOlmnunications 
relate to the rendition of legal services to the district, and you infolTIl this office these 
communicatiQns have remained confidential. Based on your representations and our review, 
we agree some of the information at issue constitutes privileged attomey-client 
communications. Accordingly, the district may withhold the infomlation we have marked 
under section :552.1 07 of the Government Code. However, the remaining infonnation 
consists of cOlmmll1ications relating to contract negotiations between the district and media 
relations fimlp. Because these parties were negotiating a contract, their interests in these 
communications were adverse. Thus, the parties do not share a common interest that would 
allow the attopley-client privilege to apply to information both pmiies have seen. See In re 
lvlonsanto, 9Q.8 S.W.2d 917, 922 (Tex. App.-Waco 1999; no pet.) (discussing the 
.oj oint-defenseP privilege incorporated by rule 503 (b)(1 )(C)). Therefore, you have failed to 
demonstrate that the remaining infonnation consists of connnunications between privileged 
pmiies, and the district may not withhold the remaining infomlation under section 552.107. 

You asseli theremaining information is excepted under section 552.111 ofthe Govemment 
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' .. 

Code. Sectioi1552.111 of the Govenunent Code excepts from disclosure "an interagency or 
intraagency niemorandum or letter that would not be available by law to a party in litigation 
with the agency." Gov't Code § 552.111. This exception encompasses the deliberative 

_ process _priYilege. See Open RecordsDec;ision No. 615 at 2 (1993). The purpose of 
section 552.111 is to protect advice, opinion, and reconunendation in the decisional process 
and to encourage open and frank discussion in the deliberative process. See Austin v. City 
of San AntOliio, 630 S.W.2d 391, 394 (Tex. App.-San Antonio 1982, no writ); Open 
Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615, this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. Gilbreath, 
842 S.W.2d 408 (Tex. App.-Austin1992, no writ). We determined that section 552.111 
excepts froni disclosure only those internal communications that consist of advice, 
recommendations, opinions, and other material reflecting the policymaking processes ofthe 
govemmentalbody. See ORD 615 at 5. A govenmlental body's policymaking functions do 
not encompa;ss routine internal administrative or persOlmel matters, and discloslire of 
infonnation aBout such matters will not inhibit fTee discussion of policy issues among agency 
persOlmel. £(1.; see also City of Garland v. Dallas Morning News, 22 S.W.3d 351 
(Tex. 2000) (section 552.111 not applicable to persOlmel-related cOlID11l111ications that did 
not involve policymaking). A govenmlental body's policymaking functions do include 
administrati v~ and persOlmel matters of broad scope that affect the govenunental body's 
policy mission. See Open Records Decision No. 631 at 3 (1995). Fmiher, section 552.111 
does not prote.ct facts and written observations of facts and events that are severable ii-om 
advice, opinioils, and recommendations. See ORD 615 at 5. But, if factual infonnation is 
so inextricably intertwined with material involving advice, opinion, or recommendation as 
to make severance of the factual data impractical, the factual inf0l111ation also may be 
withheld under section 552.111. See Open Records Decision No. 313 at 3 (1982). 

Section 552.1(11 can also encompass communications between a govermnental body and a 
third-party, ill;c1uding a consultant or other pmiy with a privity of interest. See Open Records 
DecisionNo.;5,61 at 9 (1990) (section 552.111 encompasses conununications with party with 
which govenifnental body has privily of interest or common deliberative process). For 
section 552.1;J 1 to apply, the govenunental body must identify the third party and explain 
the natme of its relationship with the govenmlental body. Section 552.111 is not applicable 
to a commul).ication between the governmental body and a third pmiy unless the 
governmental. body establishes it has a privity of Interest or common deliberative process 
with the thirdrparty. See id. We note that a govenmlental body does not have a privity of 
interest or C01]lmOn deliberative process with a private pmiy with which the govenmlental 
body is engaged in contract negotiations. See id. (section 552.111 not applicable to 
conmwnicatiqn with entity with which govenmlental body has 'no privity of interest or 
common deliqerative process). 

'., _. 

I: 
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The remaining infonnation consists of negotiation conununications between the district and 
media relation finns. You state this infol111ation pertains to policy decisions of the district. 
However, you have not explained how the district shares a privity of interest or COlIDll0n 

. deliberative process with the tllird parties at issue. See ~d. Further, you have failed to 
demonstrate that the remaining information consists of advice, recOlIDnendations, and 
opinions thatreflect the policymaking processes ofthe district. Accordingly, we find none 
of the remail~;tnginformationmaybewithheldundersection552.1110f the Govemment 
Code. l' • 

You also ass.~rt the remaining infol111ation is excepted under section 552.103 of the 
Govenunent 90de. Section 552.103 provides: 

(a) Information is excepted from [required public disclosure] if it is 
infonnation relating to litigation of a civil or criminal nature to which the 
state ~r a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
persoI1' s office or employment, is or may be a pmiy. 

(c) Infonnation relating to litigation involving a govenmlental body or an 
office* or employee of a govenmlental body is excepted from disclosure 
under$ubsection (a) only ifthe litigation is pending or reasonably anticipated 
on the'date that the requestor applies to the officer for public infOlmation for 
access to or duplication of the information. 

Gov't Code §'S52.103(a), (c). The district has the burden of providing relevant facts and 
documents to 'Show the section 552.103(a) exception is applicable in a pmiicular situation. 
The test forn~eeting this burden is a showing that (1) litigation was pending or reasonably 
anticipated on the date of the receipt of the request for infonnation and (2) the infOlmation 
at issue is rel~ted to the pending or mlticipated litigation. Univ. of Tex. Law Sch. v. Tex. 
Legal Found.;: 958 S.W.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston 

, Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.Le.); 
Open Records Decision No. 551 at 4 (1990). The district must meet both prongs of this test 
for infol111atiqn to be excepted under section 552.103(a). 

You generallystate the media relations firms were included in discussions involving various 
anticipated o{pending lawsuits including several suits brought by a named individual and 
billing dispute,s. However, as previously stated, the remaining infol111ation only consists of 
contract negqtiations between the district and media relations finns. Upon review, we 
determine you have failed to demonstrate that the remaining information is related to pending 
or anticipated litigation. We therefore conclude that the district may not withhold the 
remaining inf()rmation under section 552.103 of the GovenmlentCode. 
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In summary~ the district may withhold the infonnation we have marked under 
section 552.107 of the Govenunent Code. The remaining infomlation must be released. 

__ This letter rllling is limited to the particular information at issue in tIlls request and limited 
to the facts as/presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOli regarding any other information or any other circumstances. 

" 

This ruling tdggers important deadlines regarding the rights and responsibilities of the 
govenmlentaLbody and ofthe requestor. For more infomlation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Govenunent Hotline, toll fi-ee, 
at (877) 673:6839. Questions concerning the allowable charges for providing public 
infonnation lU1der the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free, at (888) 672-6787. 

NnekaKanu I 

Assistant Attomey General 
Open Records Division 

NKJem 

Ref: ID# 491831 

" 
Enc. Submitted documents 

cc: Requestor 
(w/o ~nclosures) 


