
December 3,2010 

Mr. J olm Olmemiller 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

First Assistant City Attol11ey 
City of Midland 
P.O. Box 1152 
Midland, Tex:as 79702-1152 

Dear Mr. Ohnemiller: 

0R2010-18171 

You ask whether celiain infonnation is subj ect to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govemment Code. Your request was 
assigned ID# 402005. 

The City of Midland (the "city") received a request for infol111ation relating to a named city 
police officel~'s appeal from his tel111ination for failure to comply with the city police 
department's drug and alcohol policy. You state some ofthe requested infonnation has been 
released. You claim the rest ofthe requested information is excepted from disclosure lmder 
sections 552.101 and 552.117 ofthe Govel11ment Code. We have considered the exceptions 
you claim andreviewed the infonnation you submitted. 

Section 552.101 of the Govenmlent Code excepts from disclosure "inf0l111ation considered 
to be confide11tial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. Section 552.l01 encompasses cOlllinon-law privacy, which protects 
infonnation that is highly intimate or embanassing, such that its release would be highly 
objectionable to a person of ordinary sensibilities, and of no legitimate public interest. See 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common law privacy, both elements of this test must be 
established. Id. at 681-82. COlllinon-law privacy protects the specific types ofinfonnation 
that are held ito be intimate or embarrassing in Industrial Foundation. See id. at 683 
(infol111ation relating to sexual assault, pregnancy, mental or physical abuse in workplace, 
illegitimate children, psychiatric treatment of mental disorders, attempted suicide, and 

. injuries to se~ual organs). This office has concluded other types of infonnation also are 
private under section 552.101. See generally Open Records Decision No. 659 at 4-5 (1999) 
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(smllinarizing infol111ation attol11ey general has held to be private). We also have recognized 
public employees may have a privacy interest in their drug test results. See Open Records 
Decision Nos. 594 (1991) (suggestin:g idelltificatioll ofifldividnal as having tested positive 
for use of illegal drug may raise privacy issues), 455 at 5 (1987) (citing Shoemaker v. 
Handel, 619 F. SUpp. 1089 (D.N.J. 1985), ajJ'd, 795 F.2d. 1136 (3rd Cir. 1986». 

You claim cornmon-law privacy for infol111ation relating to the basis for tennination of a law 
enforcement officer's employment. As this office has stated on many occasions, the public 
generally has a legitimate interest in public employment and public employees, pmiicularly 
those who are involved in law enforcement. See Open Records Decision No. 444 at 6 (1986) 
(public has genuine interest in information concerning law enforcement employee's 
qualifications; and perf0l111anCe and circumstances of his termination or resignation). We 
therefore conCl~~de the infol111ation at issue may not be withheld fl.-om the requestor under 
section 552.101 ofthe Govel11ment Code in conjunction with cOlllillon-lawprivacy and must 
be released. See also Open Records Decision Nos. 562 at 10 (1990) (persOlmel file 
infonnation dpes not involve most intimate aspects of human affairs, but in fact touches on 
matters oflegitimate public concel11), 470 at 4 (1987) (job performance does not generally 
constitute public employee's private affairs), 405 at 2 (1983) (mmmer in which public 
employee's jo,b was perf0l111ed cannot be said to be of minimal public interest), 329 (1982) 
(reasons for employee's resignation ordinarily not private). 

You al~o claim section 552.117(a)(2) of the Govel11ment Code, which excepts fl.-om 
disclosure the home address, home telephone number, and social security number of a peace 
officer, as well as infonnation that reveals whether the peace officer has fmllily members, 
regardless of whether the officer complies with sections 552.024 or 552.1175 of the 
Govel11ment Code. See Gov't Code § 552. 117(a)(2). Section 552.117(a)(2) adopts the 
definition of peace officer found at aliicle 2.12 ofthe Code of Criminal Procedure. We note 
section 552.117(a)(2) encompasses a peace officer's home facsimile number if the officer 
pays for the f$.csimile number with his or her personal funds. See Open Records Decision 
No. 506 at 5-6 (1988) (Gov't Code § 552.117 not applicable to cellular telephone numbers 
paid for by gQvel11mental body and intended for official use). Thus, if the individual to 
whom the infol111ation at issue pertains is still a peace officer, then the infonnation you have 
marked lmder section 552.117 of the Govenmlent Code must be withheld under 
section 552.11:7 ( a) (2), including the facsimile number if the officer pays for the l1lunber with 
his personal funds. But if the individual concel11ed is no longer a peace officer, then the 
marked infonnation may not be withheld under section 552.117(a)(2). 

In the event the individual is no longer a peace officer, the information at issue under 
section 552.117 may be protected by section 552.117(a)(1). Section 552.117(a)(1) excepts 
from disclosure the home address and telephone number, social security number, and family 
member infori"l1ation of a CUlTent or f0l111er employee of a governmental body who requests 
that this infql111ation be kept confidential under section 552.024. See Gov't Code 
§§ 552.117(a)(1), .024. Section 552.117(a)(1) also encompasses a current or f0l111er 
employee's home facsimile number if the employee pays for the facsimile l1lunber with his 
or her personal funds. See ORD 506 at 5-6. Whether a pmiicular item of information is 
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protected by section 552.117(a)(1) must be determined at the time of the govemmental 
body's receipt of the request for the inf0l111ation. See Open Records Decision No. 530 at 5 
(1989). Infonnationmay onlybe withheld undet section 552.117(a)(1) onbehalfofa CUlTent 
or fomler official or employee who made a request for confidentialitYlll1der section 552.024 
prior to the date of the govemmental body's receipt of the request for the infonnation. 
Infonnation l1ilaynot be withheld under section 552.117( a)(l) on behalf of a current or fomler 
official or employee who did not timely request under section 552.024 that the infomlation 
be kept confidential. Thus, to the extent the individual concemed timely requested 
confidentiality under section 552.024 for the infonnation at issue under section 552.117, 
including the fax number if the individual pays for the number with his personal funds, the 
infonnation rrust be withheld under section 552.117(a)(1). The infomlation may not be 
withheld und~r section 552.117( a) (1 ) to the extent confidentiality was not timely requested. 

In summary: (1) if the individual to whom the inf01111ation at issue pertains is still a peace 
officer, then ~he information you have marked lll1der section 552.117 of the Govenmlent 
Code must b,e withheld under section 552.117(a)(2), including the fax number if the 
individual pays for the number with his personal Dmds; and (2) to the extent the individual 
timely request.ed confidentiality for the marked infonnation under section 552.024. of the 
Govenmlent Code, the information must be withheld under section 552.117(a)(1). If the 
individual is ~10 longer a peace officer, the marked inf01111ation may not be withheld under 
section 552.1 p and must be released to the extent confidentiality was not timely requested. 
In any event, the city must release the rest of the submitted infonnation. 

This letter rul~ng is limited to the particular inf01111ation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOl~ regarding any other infonnation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenllnental, body and ofthe requestor. For more infonnation conceming those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Qffice of the Att0111ey General's Open Govenllnent Hotline, toll free, 
at (877) 673-:6839. Questions conceming the allowable charges for providing public 
infonnation ulflder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Att0111ey (Jeneral, toll free, at (888) 672-6787. 

incerely,: 

~J,~~~ 
( mes W. MOITis, III 
Assistant Att0111ey General 
Open Records Division 

JWM/em 
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Ref: ID# 402005 

Enc: Submitted documents 

c: Requestor 
(w/o enclosures) 


