December 7, 2010

Ms. Katie Lentz

Open Records

Williamson County Sheriff’s Office
508 South Rock Street
Georgetown, Texas 78626

OR2010-18337
Dear Ms, Lentz:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 ofthe Government Code. Your request was
assigned ID# 404011.

The Williamson County Sheriff’s Office (the “sheriff”) received a request for information
pertaining to a deceased individual. You claim some of the requested information is
excepted from disclosure under sections 552.101 and 552.130 of the Government Code. We
have considered the exceptions you claim and reviewed the submitted information.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses information protected by other statutes,
including the Medical Practice Act (“MPA”). - Occ. Code §§ 151.001-165.160.
Section 159.002 of the MPA provides in part as follows:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by aphysician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
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information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

- -1d.-§ 159.002(b); (¢)- -Medical records must be.released upon the patient’s signed, written

consent, provided the consent specifies (1) the information to be covered by the release, (2)
reasons or purposes for the release, and (3) the person to whom the information is to be
released. Id. §§ 159.004, 159.005. Medical records pertaining to a deceased patient may
only be released upon the signed consent of the deceased’s personal representative. See id.
§ 159.005(a)(5). Any subsequent release of medical records must be consistent with the
purposes for which the governmental body obtained the records. See id. § 159.002(c); Open
Records Decision No. 565 at 7 (1990). Some of the information you assert is confidential
under the MPA does not consist of medical records; therefore, the sheriff may not withhold
this information, which we have marked for release, under the MPA. However, we agree
the remaining documents you have marked under the MPA, as well as information we have
marked, consist of medical records; therefore, the sheriff may only release this information
in accordance with the MPA. Open Records Decision No. 598 (1991).

Section 552.101 of the Government Code also encompasses criminal history record
information (“CHRI”) generated by the National Crime Information Center (the “NCIC”)
or by the Texas Crime Information Center (the “TCIC”). Title 28, part 20 of the Code of
Federal Regulations governs the release of CHRI that states obtain from the federal
government or other states. Open Records Decision No. 565 (1990). The federal regulations
allow each state to follow its individual law with respect to CHRI it generates. Id.
Section 411.083 of the Government Code deems confidential CHRI that the Department of
Public Safety (“DPS”) maintains, except that DPS may disseminate this information as
provided in chapter 411, subchapter F of the Government Code. See Gov’t Code § 411.083.

Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI,
buta criminal justice agency may not release CHRI except to another criminal justice agency
for a criminal justice purpose. /d. § 411.089(b)(1). Other entities specified in chapter 411
of the Government Code are entitled to obtain CHRI from DPS or another criminal justice
agency; however, those entities may not release CHRI except as provided by chapter 411.
Seegenerallyid. §§411.090-411.127. Thus, any CHRI generated by the federal government
or another state may not be made available to the requestor except in accordance with federal
regulations. See ORD 565. We note that, because the laws governing the dissemination of
information obtained from the NCIC or TCIC are based on both law enforcement and
privacy interests, the CHRI of a deceased individual that is obtained from DPS or another
criminal justice agency may be disseminated only-as permitted by subchapter F of
chapter 411 of the Government Code. See Open Records Decision No. 565 at 10-12 (1990).
We agree the sheriff must withhold the information you have marked, as well as the
information we have marked, under section 552.101 of the Government Code in conjunction
with section 411.083 of the Government Code.
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Section 552.101 of the Government Code also encompasses constitutional privacy, which
consists of two interrelated types of privacy: (1) the right to make certain kinds of decisions
independently and (2) an individual’s interest in avoiding disclosure of personal matters.

within “zones of privacy,” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. Zd. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common-law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5; Ramie v. City of Hedwig
Village, Texas, 765 F.2d 490 (5th Cir. 1985).

This office has applied constitutional privacy to protect certain information related to
incarcerated individuals. See Open Records Decision Nos. 430 (1985), 428 (1985), 185
(1978). This office has held that those individuals who correspond with inmates possess a
“first amendment right . . . to maintain communication with [the inmate] free of the threat
of public exposure,” and that this right would be violated by the release of information that
identifies those correspondents, because such a release would discourage correspondence.
ORD 185 at 2; see State v. Ellefson, 224 S.E.2d 666 (S.C. 1976). The information at issue
in Open Records Decision No. 185 was the identities of individuals who had corresponded
with inmates. In that decision, our office found that “the public’s right to obtain an inmate’s
correspondence list is not sufficient to overcome the first amendment right of the inmate’s
correspondents to maintain communication with him free of the threat of public exposure.”
ORD 185 at 2. Implicit in this holding is the fact that an individual’s association with an
inmate may be intimate or embarrassing. In Open Records Decision Nos. 428 and 430, our
office determined that inmate visitor and mail logs that identify inmates and those who
choose to visit or correspond with inmates are protected by constitutional privacy because
people who correspond with inmates have a First Amendment right to do so that would be
threatened if their names were released. ORDs 430, 428. The rights of those individuals to
anonymity was found to outweigh the public’s interest in this information. ORD 185; see
ORD 430 (list of inmate visitors protected by constitutional privacy of both inmate and
visitors). Although the inmate at issue is deceased and his privacy rights lapsed at death, the
separate privacy interests of his visitors in their association with him are protected by
constitutional privacy. Accordingly, the sheriff must withhold the inmate visitor information
we marked under section 552.101 of the Government Code in comjunction with
constitutional privacy. |

You assert some of the remaining information is excepted under section 552.130 of the
Government Code, which provides that information relating to a motor vehicle operator’s
license, driver’s license, motor vehicle title, or registration issued by a Texas agency is
excepted from public release. Gov’t Code § 552.130(a)(1), (2). We note section 552.130
is designed to protect the privacy of individuals, and the right to privacy expires at death.
See Moore v. Charles B. Pierce Film Enters. Inc., 589 S.W.2d 489 (Tex. App.—Texarkana
1979, writ ref’d n.r.e.); see also Open Records Decision No. 272 at 1 (1981) (privacy rights
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lapse upon death). We agree the sheriff must withhold the copy of a Texas driver’s license
of a living person you have marked under section 552.130."

-To-conclude, with the exception.of the.information marked for release, the sheriff may only. ..

release the remaining medical records you have marked and we have marked in accordance
with the MPA. The sheriff must withhold the following: the information marked under
section 552.101 ofthe Government Code in conjunction with chapter 411 ofthe Government
Code; the information we have marked under section 552.101 in conjunction with
constitutional privacy; and the information you have marked under section 552.130 of the
Government Code. The sheriff must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous

determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the

- governmental body and of the requestor. For more information concerning those rights and

responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney General, toll free, at (888) 672-6787.

Sincerely,

s L. C@ggeshall
sistant Attorney General
Open Records Division

Jar

JLC/vb
Ref: ID#404011
Enc. Submitted documents

cc: Requestor
(w/o enclosures)

'We note this office issued Open Records Decision No. 684 (2009), a previous determination to all
governmental bodies authorizing them to withhold ten categories of information, including a copy of a Texas
driver’s license under section 552.130 of the Government Code, without the necessity of requesting an attorney
general opinion.




