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December 7, 2010 

Ms. Claire Yancey 
Assistant District Attorney 
Denton County District Attorney 
127 North Woodrow Lane 
Denton, Texas 76205 

Dear Ms. Yancey: 

0R2010-18345 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Government Code. Your request was 
assigned ID# 402021. 

The Denton County Sheriffs Office (the "sheriff') received a request for 1) the personnel 
files of two named deputies; 2) the sheriffs policy, procedure, andlor protocol regarding the 
impound and inventory of an arrested person's vehicle; 3) records of traffic citations issued 
by a named deputy during a specified time period; 4) records of arrests made by a named 
deputy reSUlting from traffic violations during a specified time period; and 5) the duty 
assignment of a named deputy on June 22, 2009. You indicate the sheriff does not have any 
information responsive to the fifth category of information requested. 1 You claim that the 
submitted information is excepted from disclosure under sections 552.103 and 552.108 of 

IThe Act dqes not require a governmental body to release information that did not exist when a request 
for information was received or to prepare new infonnation in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.~San Antonio 1978, writ dism'd); Open 
Records DecisionNos. 605 at 2 (1992), 452 at 3 (1986),362 at 2 (1983). 
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the Government Code.2 We have considered the exceptions you claim and reviewed the 
submitted information.3 

____________ Lnitially,_we_not~_jhaLsQm~_QfJl1~_subl11i:tt~cLpoJjyj-~_\Yb.jc:b-..}Y~h~Y~_1l1aIl<:ed,_ ar~_J!Qt_ _ _________ _ 
responsive to the instant request for information because they do not pertain to the impound 
and inventory of an arrested person's vehicle. This ruling does not address the public 
availability of any information that is not responsive to the request, and the sheriff is not 
required to release that information in response to the request. 

Next, we note the submitted information includes a completed performance evaluation, 
which is subject to section 552.022(a)(1) of the Government Code. Section 552.022(a)(1) 
provides for the required public disclosure of "a completed report, audit, evaluation, or 
investigation made of, for, or by a governmental body, except as provided by 
Section 552.108." Gov't Code § 552.022(a)(1). Pursuant to section 552.022(a)(1), a 
completed evaluation is expressly public unless it is either excepted under section 552.108 
of the Government Code or is expressly confidential under other law. Although you raise 
section 552.103 of the Government Code, section 552.103 is a discretionary exception to 
disclosure that protects a governmental body's interests and may be waived. See id. 
§ 552.007; Dallas Area Rapid Transitv. Dallas Morning News, 4 S.W.3d469, 475-76 (Tex. 
App.-Dallas 1,999, no pet.) (governmental body may waive section 552.1 03); Open Records 
Decision No. 665 at 2 n.5 (discretionary exceptions generally), 663 (1999) (governmental 
body may waive section 552.103). As such, section 552.103 is not "other law" that makes 
information confidential for the purposes of section 552.022. Therefore, the sheriff may not 
withhold the completed performance evaluation under section 552.103 of the Government 
Code. However, we will address your argument under section 552.108 for the completed 
evaluation and the remaining information. 

Section 552.1 o 8 (a) (1 ) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime." Gov't Code § 552.1 08( a)(1). A governmental body 
claiming section 552.l08(a)(1) must reasonably explain how and why the release of the 
requested information would interfere with law enforcement. See id. 
§§ 552.108(a)(1), .301 (e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). You 
state that the requestor is an attorney representing a defendant in a pending criminal 

2Althoughyou also raise section 552.101 ofthe Government Code, you do not present any arguments 
against disclosure under that section. We note this office has concluded section 552.101 does not encompass 
other exceptions found in the Act. See Open Records Decision Nos. 676 at 1-2 (2000), 575 at 2 (1990). 

3We assume that the representative sample of records submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach and, therefore, does not authorize the withholding of any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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prosecution and the sheriff may continue his criminal investigation while the case is pending. 
You inform us that the requested personnel files pertain to two officers who were involved 
in the pending criminal case. Based on your representations and our review, we find that you 

. _ _ _ _ __ haye~sjablished that release.Qfthenersonnel rec.ords YQll s_ubll1itt~g, :Wllic;l1Yfy ha:ve I!1Cll"~~d,-__ 
would interfere with the detection, investigation, or prosecution of crime. See Houston 
Chronicle Pubt'gCo. v. City of Houston , 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th 
Dist.] 197 5) (court delineates law enforcement interests that are present in active cases), writ 
ref'd n.r.e. per curiam,536 S.W.2d 559 (Tex. 1976). Accordingly, the department may 
withhold the information we have marked under section 552.108(a)(1) of the Government 
Code. 

However, you do not explain how any of the remaining information, which consists of the 
sheriffs policies, a list of traffic stops resulting in a citation andlor arrest, and information 
pertaining to another case, pertains to the pending criminal prosecution and investigation at 
issue. Accordingly, we find you have failed to explain how the release of any of the 
remaining information would interfere with the detection, investigation, or prosecution of 
the crime. Thus, the sheriff failed to demonstrate the applicability of section 552.108(a)(1) 
to the remaining information and it may not be withheld on that basis. 

We now tum to your argument under section 552.103 of the Government Code for the 
remaining information. Section 552.103 provides in part as follows: 

(a) Information is excepted from [required public disclosure] if it is information 
relating-to litigation of a civil or criminal nature to which the state or a political 
subdivision is or may be a party or to which an officer or employee of the state or a 
political subdivision, as a consequence of the person's office or employment, is or 
may be a party. 

(c) Information relating to litigation involving a governmental body or an officer or 
employee ofa governmental body is excepted from disclosure under Subsection (a) 
only if the litigation is pending or reasonably anticipated on the date that the 
requestor applies to the officer for public information for access to or duplication of 
the information. 

Gov't Code § 552.103(a), (c). The sheriff has the burden of providing relevant facts and 
documents to show that the section 552.103(a) exception is applicable in a particular 
situation. The test for meeting this burden is showing that (1) litigation is pending or 
reasonably anticipated on the date the governmental body received the request, and (2) the 
information at issue is related to that litigation. Univ. of Tex. Law Sch. v. Tex. Legal 
Found, 958 S.:)V.2d 479,481 (Tex. App.-Austin 1997, no pet.); Heard v. Houston Post 
Co., 684 S.W.2d 210,212 (Tex. App.-Houston [1st Dist.] 1984, writ refd n.r.e.); Open 
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Records Decision No. 551 at 4 (1990). Both elements of the test must be met in order for 
information to be excepted from disclosure under section 552.103. See id. 

~ ____ ~ ~~ ~~Thep~urpose~0£sectiQn5 52~ t03 istQ PIQt~ctJheJitigatioRinler~sts~ Qf'gQyerrup.entatb_oqies_ ~ . ____ .... _ .. _~ 
that are parties to the litigation at issue. See Gov't Code § 552.103(a); Open Records 
Decision No. 638 at 2 (1996) (section 552.103 only protects the litigation interests of the 
governm~ntal body claiming the exception). You state that the remaining information 
pertains to pending criminal litigation and release of the information at issue "could be 
detrimental to the state and its interests in the litigation." As the sheriff is not a party to the 
litigation, the sheriff does not have a litigation interest in the matter for purposes of 
section 5 52.103. In such a situation, we require an affirmative representation from the 
governmental body with the litigation interest that the governmental body wants the 
information at Issue withheld from disclosure under section 552.103. However, you have 
not provided this office with an affirmative representation from any governmental body with 
a litigation interest that the governmental body wishes the information at issue to be withheld 
pursuant to section 552.103. Accordingly, the sheriff may not withhold any of the remaining 
information under section 552.103 of the Government Code. 

We note that the remaining information contains information subject to section 552.130 of 
the Government Code, which excepts from disclosure "information [that] relates to ... a 
motor vehicle operator's or driver's license or permit issued by an agency of this state [or] 
a motor vehicle title or registration issued by an agency of this state[.],,4 Gov't Code 
§ 552.130(a)(1), (2). We have marked the Texas motor vehicle record information in the 
remaining information that the sheriff must withhold under section 552.130 of the 
Government Code. 

In SUIIlltlary, ·the sheriff may withhold the information we have marked under 
section 552.1 08(a) (1) of the Government Code. The sheriff must Withhold the information 
we have mark~d under section 552.130 of the Government Code.5 The remaining 
information must be released.6 

4The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 

SWe note this office issued Open Records Decision No. 684 (2009), a previous determination to all 
governmental bodies authorizing them to withhold ten categories ofinfonnation, including a Texas driver's 
license number and a Texas license plate number under section 552.130, without the necessity of requesting 
an attorney general decision. 

6We note the remaining information contains soCial security numbers. Section 552. 147(b) of the 
Government Code authorizes a governmental body to redact a living person's social security number from 
public release without the necessity of requesting a decision from this office under the Act. Gov't Code 
§ 552.147. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers, important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights and 
responsibilities, please visit our website at htip://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Atiorney General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concerning the allowable charges for providing public 
information under the Act must be directed to the Cost Rules Administrator of the Office of 
the Atiorney General, toll free, at (888) 672-6787. 

Sincerely, 

~.~~ ~ Ream LefIlus 
Assistant Atiorney General 
Open Records Division 

LRL/tf 

Ref: ID# 402021 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

':. 


