ATTORNEY GENERAL OF  TEXAS
GREG ABBOTT

December 8, 2010

Mr. Erik T. Dahler

General Counsel

Alamo Colleges :

201 West Sheridan, Building C-8
San Antonio, Texas 78204-1429

'OR2010-18438

Dear Mr. Dahler: .

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 402281,

The Alamo Colleges (the “college”) received a request for (1) files of a named individual,
including leave, workers’ compensation, and medical and personnel files; (2) an employee
handbook; and (3) grievance procedures. You state you will make portions of the requested
information available to the requestor. You claim the submitted information is excepted
from disclosure under section 552.103 of the Government Code. We have considered the
exception you claim and reviewed the submitted information. '

Initially, we must address the college’s obligations under section 552.301 of the Government
. Code, which prescribes the procedures a governmental body must follow in asking this office
to decide whether requested information is excepted from public disclosure. Pursuant to
section 552.301(b), a governmental body must ask for a decision from this office and state
the exceptions that apply within ten business days of receiving the written' request. See
Gov’t Code § 552.301(b). You state the college received the request for information on
September 15, 2010. Accordingly, you were required to request a decision from this office
by September 29, 2010. The college’s request for a ruling was postmarked
September 30, 2010. See id. § 552.308(a)(1) (describing rules for calculating submission
dates of documents sent via first class United States mail, common or contract carrier, or
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interagency mail). Consequently, we determine the college failed to comply with the
procedural reqi%irements mandated by section 552.301 of the Government Code.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the requested information is public and must be released unless the governmental body
demonstrates a compelling reason to withhold the information from disclosure. See
id. § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350 (Tex. App.—Fort Worth 2005, no
pet.); Hancockv. State Bd. of Ins., 797 S.W.2d 379, 381 (Tex. App.—Austin 1990, no writ);
Open Records Decision No. 586 (1991). This office has held a compelling reason exists to
withhold information when third party interests are at stake or when information is made
confidential by another source of law. See Open Records Decision No. 150 (1977)
(construing predecessor statute). Although the college claims section 552.103 of the
Government Code, this section is a discretionary exception to disclosure that protects a
governmental body’s interests and may be waived. See Dallas Area Rapid Transit v. Dallas
Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Accordingly, no portion of the submitted information may be withheld under section 552.103
of the Government Code. We note portions of the submitted information are subject to
sections 552.101 and 552.137 of the Government Code. Sections 552.101 and 552.137 can
provide compelling reasons to withhold information. Therefore, we will consider the
applicability of these exceptions to the submitted information.!

Next, we note you have redacted information from the submitted documents. As noted
above, pursuant to section 552.301 of the Government Code, a governmental body that seeks
to withhold requested information must submit to this office a copy of the information,
labeled to indicate which exceptions apply to which parts of the copy, unless the
governmental body has received a previous determination for the information at issue. Gov’t

- Code §§ 552.301(a), (e)(1)(D). The college has redacted dates of birth, family member

information of an employee of the college, Texas motor vehicle information, and social
security numbers from the submitted documents. Section 552.024 of the Government Code

- authorizes a governmental body to redact from public release a current or former employee’s

family member information excepted from disclosure under section 552.117(a)(1) without
the necessity of requesting a decision from this office under the Act, if the employee or
official timely elected to withhold such information. Gov’t Code
§ 552.024(a)-(c), .117(a)(1). Redaction of a Texas driver’s license number without
requesting an attorney general decision is now permitted pursuant to the previous
determination issued to all governmental bodies in Open Records Decision No. 684, which

"The Ofﬁée ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body, -
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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authorizes the withholding of ten categories of information, including a Texas driver’s
license number under section 552.130 of the Government Code, without requesting an
attorney general’s decision. See Open Records No. 684 at 7 (2009); see also Gov’t Code
§ 552.130(a)(1), (2). Section 552.147(b) of the Government Code authorizes a governmental
body to redact’a living person’s social security number from public release without the
necessity of requesting a decision from this office. See id. § 552.147(b). We note
sections 552.117, 552.130, and 552.147 of the Government Code protect personal privacy.
The requestor has a right of access to his client’s private information under section 552.023
of the Government Code and it may not be withheld from him under section 552.117,
section 552.130, or section 552.147. See id. § 552.023(a); Open Records Decision No. 481
at 4 (1987). Further, you do not assert, nor does our review of our records indicate, the
college has been authorized to withhold the redacted driver’s license expiration date or the
date of birth without seeking a ruling from this office. See Gov’t Code § 552.301(a). In this
instance, we can discern the nature of the redacted information; thus, being deprived of that
information does not inhibit our ability to make a ruling. However, in the future, the college
must not redact information from the information it submits to this office in seeking an open
records ruling, unless the information is the subject of a previous determination under
section 552.301 of the Government Code. See id. §§ 552.301(e)(1)(D), .302. Failure to
comply with section 552.301 may result in the information being presumed public under
section 552.302 of the Government Code. See id. § 552.302.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101; Section 552.101 of the Government Code encompasses section 6103(a) of
title 26 of the United States Code. Prior decisions of this office have held section 6103(a)
of title 26 of the'United States Code renders tax return-information confidential for purposes
of section 552,101 of the Government Code. Attorney General Opinion H-1274(1978) (tax
returns); OpenRecords Decision Nos. 600 (1992) (W-4 forms). Section 6103(b) defines the
term “return information” as “a taxpayer’s identity, the nature, source, or amount of his
income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax
liability, tax withheld, deficiencies, overassessments, or tax payments . . . or any other data,
received by, recorded by, prepared by, furnished to, or collected by the Secretary [of the
Internal Revenue Service] with respect to a return or with respect to the determination of the
existence, or possible existence, of liability . . . for any tax, penalty, interest, fine, forfeiture,
or other imposition, or offense[.]” See 26 U.S.C. § 6103(b)(2)(A). Federal courts have
construed the term “return information” expansively to include any information gathered by
the Internal Revenue Service regarding a taxpayer’s liability under title 26 of the United
States Code. See Mallasv. Kolak, 721 F. Supp 748, 754 (M.D.N.C. 1989), aff 'd in part, 993
F.2d 1111 (4th Cir. 1993).

Subsections (c¢) and (e) of section 6103 are exceptions to the confidentiality provisions of
section 6103(a) and provide for disclosure of tax information to the taxpayer or the
taxpayer’s designee. See 26 U.S.C. § 6103(c), (e)(1)(A)(i) (tax return information may be
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disclosed to taxpayer), (¢)(7) (information may be disclosed to any person authorized by
subsection(e) to obtain such information if Secretary of Treasury determines such disclosure
would not seriously impair tax administration); see also Lake v. Rubin, 162 F.3d 113
(D.C. Cir. 1998) (26 U.S.C. § 6103 represents exclusive statutory route for taxpayer to gain
access to own return information and overrides individual’s right of access under the federal
Freedom of Information Act). The submitted information contains the requestor’s client’s
W-4 form, which we have marked. Therefore, the college must release this form to the
requestor pursuant to section 6103(c) of title 26 of the United States Code.

Section 552.101 also encompasses section 1324a of title 8 of the United States Code, which
provides an Employment Eligibility Verification Form I-9 and “any information contained
in or appended to such form, may not be used for purposes other than for enforcement of this
chapter” and for enforcement of other federal statutes governing crime and criminal
investigations. See 8 U.S.C. § 1324a(b)(5); see also 8 C.F.R. § 274a.2(b)(4). The remaining
information includes a federal I-9 form. Release of the forms in this instance would be “for
purposes other than for enforcement” of the referenced federal statutes. Accordingly, we
conclude the submitted I-9 form, which we have marked, is confidential pursuant to
section 552.101 of the Government Code in conjunction with section 1324a of title 8 of the
United States Code and may only be released in compliance with the federal laws and
regulations governing the employment verification system.?

We note the submitted information contains an e-mail address that is subject to
section 552,137 of the Government Code.® Section 552.137 excepts from disclosure “an
e-mail address of a member of the public that is provided for the purpose of communicating
electronically with a governmental body” unless the member of the public consents to its
release or the e-mail address is of a type specifically excluded by subsection (c). See Gov’t
Code § 552.137(a)-(c). We note the requestor has aright to his client’s e-mail address under
section 552.137(b). Id. § 552.137(b). The e-mail address at issue is not excluded by
subsection (c). Therefore, the college must withhold the personal e-mail address we have
marked under section 552.137 of the Government Code, unless the owner has affirmatively
consented to its‘public disclosure.

In summary, the college must release the requestor’s client’s W-4 form, which we have
marked, pursuant to section 6103 of title 26 of the United States Code. The college must
withhold the submitted I-9 form, which we have marked, under section 552.101 of the

*We note this office recently issued Open Records Decision No. 684 (2009), a previous determination
to all governmental bodies authorizing them o withhold ten categories of information, including a Form I-9 and
attachments under section 552.101 of the Government Code in conjunction with section 1324a oftitle 8 of the
United States Code, without the necessity of requesting an attorney general decision.

*The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987). i
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Government Code in conjunction with section 1324a of title 8 of the United States Code.

The college ‘must withhold the personal e-mail address we have marked under

section 552.137 of the Government Code, unless the owner has affirmatively consented to
 its public disclosure. The remaining information must be released.’

This letter ruling is.limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights and
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index_orl.php,
or call the Office of the Attorney General’s Open Government Hotline, toll free,
at (877) 673-6839. Questions concerning the allowable charges for providing public
information under the Act must be directed to the Cost Rules Administrator of the Office of
the Attorney Géneral, toll free at (888) 672-6787.

Sincerely, ‘

Melanie Villars '
Assistant Attorney General
Open Records Division
MJIV/if

Ref: ID# 402281

Enc.  Submitted documents

c: Requestor
(w/o enclosures)

*We note the requestor has a special right of access to some of the information being released in this
instance. See Gov’t Code § 552.023(b) (governmental body may not deny access to person te whom
information relates or person’s agent on ground that information is considered confidential by privacy
principles); Open Records Decision No. 481 at 4 (1987) (privacy theories not implicated when individuals
request information concerning themselves). Because such information may be confidential with respect to the
general public, if the college receives another request for this information from another individual, it should
again seek a ruling from this office. See Gov’t Code §§ 552.301, .302.




