
December 10; 2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Mr. Michael G. Young 
Assistant Gerieral Counsel 
Texas Departtnent of State Health Services 
P.O. Box 149347 
Austin, Texas 78714-9347 

Dear Mr. Young: 

0R2010-18532 

. You ask whether celiain infonnation is subject to required public disclosure lmder the 
Public Inf01111..ation Act (the "Act"), chapter 552 ofthe Govennnent Code. Your request was 
assigned ID# 402990. 

The Texas Department of State Health Services (the "depmiment") received a request for 
inf01111ation r¢lating to the respondents to RFI No.5 3 7 -10-7 6448, "WIN Evo lution Proj ect," 
including the¢ompanies' names, contact infonnation, and responses. You infonn us some 
of the request,ed inf01111ation either has been or will be released. You state some of the 
sllbmitted information is the subj ect of a previous Open Records Letter Ruling. You also 
state the subn;titted inf01111ation may implicate the respondents' proprietary interests under 
section 552.ll0 of the Govenmlent Code. Although you take no position on the applicability 
of that except~on, you inform us CMA Consulting Services ("CMA"), iBridge Group, Inc. 
("iBridge"), and Siena Systems, Inc. ("Siena") were notified ofthis request for infonnation 
and of their r~ght to submit arguments to this office as to why the submitted inf01111ation 
should not bel released. 1 We received conespondence from CMA. We have considered 
CMA's arguni.ents and reviewed the information you submitted. 

ISee Goy't Code § 552.305( d); Open Records DecisionNo. 542 (1990) (statutory predecessor to Gov't 
Code § 552.305 permitted govenU11ental body to rely on interested third party to raise and explain applicability 
of exception to dIsclosure lU1der certain circlU11Stances). 
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You infonn ~s the submitted infonnation relating to iBridge and Siena was the subj ect of 
a previous request, as a result of which this office issued Open Records Letter No. 2010-
15025 (2010). In that ruling, we concluded the infonnation relating to iBridge and Siena 
must be releas.ed, but any information protected by copyright must be released in accordance 
with copyright law. You do not indicate there has been any change in the law, facts, and 
circumstances on which the previous TIlling is based. Therefore, the department must dispose 
ofthe submit~ed infonnation relating to iBridge and Siena in accordance with Open Records 
Letter No. 2010-15025. See Gov't Code § 552.301(a); Open Records Decision No. 673 at 
6-7 (2001) (listing elements of first type of previous detel111ination under Gov't Code 
§ 552.301(a)). 

You also aQlmowledge the depmiment did not comply with its deadlines under 
section 552.301 of the Govel11ment Code in requesting this decision. See Gov't Code 
§ 552.301(a)-(b), (e). Pursuant to section 552.302 ofthe Govel11ment Code, the rest ofthe 
submitted infonnation is therefore preslU11ed to be subject to required public disclosure mld 
must be relea$ed, unless there is a compelling reason to withhold any ofthe infonnation. See 
id. § 552.302;:pimmons v. Kuzmich, 166 S.W.3d342, 350 (Tex. App.-FOliWorth2005, no 
pet.); Hancoo]cv. State Bd. a/Ins., 797 S.W.2d 379,381 (Tex. App.-Austin 1990, no writ). 
This statutory presumption can generally be overcome when infonnation is confidential by 
law or third-party interests are at stake. See Open Records Decision Nos. 630 at 3 (1994), 
325 at 2 (19;,82). Because CMA's interests can provide a compelling reason under 
section 552),P2 for non-disclosure of the remaining infonnation, we will consider the 
company's arguments. 

Section 552.110 of the Govermllent Code protects the proprietary interests of private parties 
with respect ~o two types of infonnation: "[a] trade secret obtained from a person mld 
privileged oftconfidential by statute or judicial decision" and "cOlmnercial or financial '. 
infonnation for which it is demonstrated based on specific factual evidence that disclosure 
would cause qubstmltial competitive harm to the person from whom the information was 
obtained." Gpv't Code § 552.l10(a)-(b). 

The SupremeiCourt of Texas has adopted the definition ofa "trade secret" from section 757 
of the Restate~nent of Torts, which holds a "trade secret" to be 

I,:. 

any fopmlla, pattel11, device or compilation of inf01111ation which is used in 
one's,pusiness, and which gives him an opportunity to obtain an advantage 
over qompetitors who do not lmow or use it. It may be a fonnula for a 
chemipal compound, a process of manufacturing, treating or preserving 
materials, a patte111 for a machine or other device, or a list of customers. It 
differ$: from other secret information in a business ... in that it is not simply 
infoniation as to single or ephemeral events in the conduct of the business,as, 
for example, the amount or other te1111S of a secret bid for a contract or the 
salmy~;:of celiain employees . . .. A trade secret is a process or device for 
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contiIluous use in the operation of the business. . .. [It may] relate to the sale 
of goods or to other operations in the business, such as a code for detel111ining 
discounts, rebates or other concessions in a price list or catalogue, or a list of 
specialized customers, or a method of boold<:eeping or other office 
management. 

RESTATEIYIENT OF TORTS § 757 cmt. b (1939) (emphasis added); see Hyde Corp. v. 
Huffines, 314.S.W.2d 763, 776 (Tex. 1958). This office will accept a private person's claim 
for exception as valid under section 552.110(a) if the person establishes aprimafacie case 
for the exception, and no one submits an argument that rebuts the claim as a matter oflaw? 
See Open Re.cords Decision No. 552 at 5 (1990). We cannot conclude, however, that 
section 552.lJO(a) is applicable lmless it has been shown that the information meets the 
definition of a trade secret and the necessary factors have been demonstrated to establish a 
trade secret claim. See Open Records Decision No. 402 (1983). 

Section 552.l,JO(b) requires a specific factual or evidentialY showing, not conclusory or 
generalized allegations, that substantial competitive injury would likely result from release 
of the infol11lation at issue. See Open Records Decision No .. 661 at 5-6 (1990) (business 
enterprise must show by specific factual evidence that release of infol11lation would cause 
it substantial 90mpetitive hal11l). 

CMA contelids specified pOliions of its proposal constitute trade secrets under 
section 552.110(a). We also understand CMA to contend the infol111ation in question is 
excepted from disclosure under section 552.110(b). Having considered CMA's arguments 
and reviewed the infol111ation at issue, we conclude the depalimentmustwithhold the pricing 
information we have indicated lmder section 552.11 O(b) of the Govel1Ul1ent Code. We find 
CMA has not demonstrated that ally of the remaining infol111ation at issue constitutes a trade 
secret for the purposes of section 552.11 O( a). We also find CMA has not made the specific 
factllal or evidentiary showing required by section 552.11 O(b) that release of any of the 
remaining information at issue would cause CMA substalltial competitive hall11. We 

2The R~~tatement of Torts lists the following six factors as indicia of whether infol1nation constitutes 
a trade secret: .: 

(1) the extent to which the information is lmown outside of [the company]; 
(2) the extent to which it is lmown by employees and other involved in [the company's] 
business; 
(3) the extent of measures taken by [the company] to guard the secrecy of the information; 
(4) the ';alue of the infol111ation to [the company] and [its] comp,etitors; 
(5) the amolUlt of effort or money expended by [ the company] in developing the infol111ation; 
(6) the ease or difficulty with which the information could be properly acquired or duplicated 
by other,s. 

RESTATEMENT O,f TORTS § 757 cmt. b (1939); see Open Records Decision Nos, 319 at 2 (1982), 306 at 2 
(1982),255 at 2'(1980). 
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therefore conclude the department may not withhold any of the remaining infol1l1ation 
relating to CMA under section 552.110 of the Govel1lment Code. See Gov't Code 
§ 552. 110(a)-:(b); see also Open Records Decision Nos. 509 at 5 (1988) (because costs, bid 
specification?, and circumstances would change for futme contracts, assertion that release 
of bid proposal might give competitor unfair advantage on futme contracts was entirely too 
speculative), 319 at 3 (1982) (statutory predecessor to Gov't Code § 552.110 generally not 
applicable to iilformation relating to organization and persOlmel, market studies, professional 
references, ql~alifications and experience, and pricing). 

In summary: (1) the depmiment must dispose of the submitted infol1l1ation relating to iBridge 
and Sierra in accordance with Open Records Letter No. 2010-15025; (2) the department must 
withhold the pricing infol1l1ation we have indicated under section 552.11 O(b) of the 
Govenmlent Code; and (3) the rest of CMA' s infol1l1ation must be released. 

This letter ruling is limited to the pmiicular infol1l1ation at issue in this request and limited 
to the facts a~;;presented to us; therefore, this ruling must not be relied upon as a previous 
detenninatiOIl-regarding any other infol111ation or any other circumstmlces. 

This ruling t~'iggers important deadlines regarding the rights and responsibilities of the 
gover11lnental~body and ofthe requestor. For more infol111ation concel1ling those rights and 
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attol1ley General's Open Govel11ment Hotline, toll free, 
at (877) 673-;p839. Questions concel11ing the allowable charges for providing public 
infol111ation uilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attol1ley General, toll free, at (888) 672-6787. 

ames W. Mq~Tis, III 
Assistant AttQrney General 
Open Record~ Division 

.TWM/em ;; 

Ref: ID# 402990 

Ene: Subm~tted infonnation 

" 

c: Requestor 
(w/o enc1osmes) 

;.; 
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Mr. Gary Davis 
CMAConsulting Services 
700 Troy Schenectady Road 
Latha;ll, New York 12110 
(w/o enclosures) 

Mr. Tim Lindstrom 
iBridge Group, Inc. 
7000 North Mopac, Suite 490 
Austin, Texas 78731 
(w/o enclosures) 

Mr. J elm Galloway 
Siena'Systems, Inc. 
4801 Southwest Parkway, Parkway 31, Sl15 
Austi~1, Texas 78735 
(w/o dlclosures) 

\, 
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