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ATTORNEY GENERAL OF TEXAS 
__ ~ _____________ G_REG __ A_BB.O_TT _________________________ _ 

December 14, 2010 

Mr. James G. Nolan 
Open Records Attomey 
Texas Comptroller of Public Accounts 
P.O. Box 13528 

_ Austin, Texas 78711-3528 

Dear Mr. Nolan: 

0R2010-18685 

You ask whether certain infonnation is subject to required public disclosurelmder the 
Public Infonnation Act (thy "Act"), chapter 552 ofthe Govemment Code. Your request was 

-----------~assigned-IB#-40289-9-(ePA-ID#-6659803S89):----

The Texas Comptroller of Public Accounts (the "comptroller") received a request for a list 
of individuals who were unable to register for certificates or for the waiting list under the 
Texas Trade Up Appliance Rebate Program (the "rebate progranl"). You claim the requested 
infonnation is excepted from disclosure under sections 552.101, 552.103, 552.137, 
and 552.139 of the Govenunent Code. You also state you have notified the United States 
Department of Energy. See Gov't Code § 552.304 (interested party may submit comments 
stating why infonnation should or should not be released). We have considered the 
exceptions you claim and reviewed the submitted representative sample of infonnation.! 

Section 552.103 provides in relevant part as follows: 

'We assume the "representative sample" of records submitted to tbis office is truly representative of 
the requested records as a whole. See Open Records DecisionNos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than those submitted to tills office. 
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(a) Infonnation is excepted from [required public disclosme] if it is 
infonnation r~l~ting to litigation_ of~_civilo~ criminalpatme to whi_cll the . _ . _ _ _ __ _ . 
state or a political subdivision is or may bea party or to which an officer or 
~l11ployee o:(the~tate_o~a. Ro}!t!ca}_ ~ub.9i~isiol1-,a.S .'1-_ ~onst:)ql.lel1~t:) ofJ:h~ ____ _ 
person's office or employment; is or maybe a party. 

( c) hlfonnation relating to litigation involving a govemmental body or an 
officer or employee of a govemmental body is excepted :B.-om disclosui-e 
tmder Subsection ( a) only if the litigation is pending or reasonably anticipated 

-- --oIfthe-date llrartlie requestoYappliest<:nheofficet f6tpublicirtfotmatibn foY -
access to or duplication of the infonnation. 

Gov't Code § 552.103(a), (c). The govemmental body has the bmden of providing relevant . 
facts and documents to show that the section 552.103(a) exception is applicable in a 
particular situation. The test for meeting this burden is a showing that (1) litigation is 
pending or reasonably anticipated on the date the comptroller received the request for 
infonnation, and (2) the infonnation at issue is related to that litigation. Univ. of Tex. Law 
Sch. v. Tex. Legal Found., 958 S.W.2d 479,481 (Tex. App.-Austin1997, no pet.); Heard 
v. Houston Post Co., 684 S.W.2d210, 212 (Tex. App.-Houston [1st Dist.] 1984, writrefd 
n.r.e.); Open Records Decision No. 551 at 4 (1990). The govemmental body must meet both 
prongs of this test for infonnation to be excepted under section 552.103(a). 

--. - -- ---------To-establishlitigatioiCis-ieascnia15ly -fuiticipatedTortli.e-purposesoT -seCtion-SS2: 103 ,-a:---- -- -------~--I 
govemmental body must provide this office with "concrete evidence showing that the claim 
that litigation may ensue is more than mere conjecture." . See Open Records Decision 
No. 452 at 4 (1986). Concrete evidence to support a claim that litigation is reasonably 
anticipated may include, for example, the govemmental body's receipt of a letter containing 
a specific threat to sue the govemmental body from an attomey for a potential opposing 
party.2 See Open Records Decision No. 555 (1990); see also Open Records Decision 
No. 518 at 5 (1989 )(li tigation must be "realistically contemp lated"). On the other hand, this 
office has detennined that if an individual publicly threatens to bring suit against a 
govenllnental body, but does not actually take objective steps toward filing suit, litigation 
is not reasonably anticipated. See Open Records Decision No. 331 (1982). In the context 
of anticipated litigation in which the govemmental body is the prospective plaintiff, the 

21n addition, this office has concluded that litigation was reasonably anticipated when the potential 
opposing party took the following objective steps toward litigation: filed a complaint with the Equal 
Employment Opportunity Conmnssion, see Open Records Decision No. 336 (1982); hired an attomey who 
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open 
Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attomey, see Open 
Records Decision No. 288 (1981). 
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concrete evidence must at least reflect litigation is "realistically contemplated." See 
_ _ _ ___ __ORD 518 at5; s~e_ aJsQAttol11eyGene:r~1_ Opinion MW::575 (19 82Hfinciillg illyestigatory:fil~ __ _ 

may be withheld if govel111nental body attol11ey determines it should be withheld pursuant 
_ _ _ _ _ _ __ __ _ _to section552.1 Q3_ and_litigCttLoIljs"l~e§.sol1a]JlyJil(ely Jo r~sl!lt'1_Wlether litigation is 

reasonably anticipated must be determined on a case-by-case basis. See ORD 452 at 4. 

You assert all of the requested information is subject to section 552.103. You state the 
comptroller anticipated litigation on the date the request for information was received. You
state Helgeson Enterprises, Inc. ("Helgeson") was contracted by the comptroller to 
administer the rebate program and that the comptroller was not satisfied with Helgeson's 
perfonnance under the contract. Y ouhave submitted documents showing the comptroller 

--- - isrequiriiig Helgeson to provide it with certain ii1f6i1llation about the reb-ate pro grain so -the 
comptroller "may determine whether Helgeson is meeting the requirements of the 
[c ]ontract." You argue "an agency' can be trying to avoid litigation while stili having a 
reasonable anticipation of litigation." You indicate, and the submitted documents reflect, the 
comptroller anticipated litigation against Helgeson pertaining to its contractual perfonnance. 
You explain the requested information is related to the anticipated litigation because it 
pertains directly to the quality of services provided by Helgeson in relation to the rebate 
program. Based on your representations and our review, we find the comptroller reasonably 
anticipated litigation on the date the comptroller received the request for information. 
Fmiher, we agree the infonnation at issue relates to the anticipated litigation. Accordingly, 
we find the comptroller may withhold the information at issue under section 552.103.3 

We note, and you acknowledge, that once the requested information has been obtained by ~ 
----- -- --- -----tlie p otentiaI opposIng party to -Hleal1ficipatedTiiigatioi~tl1ioilghdiscoveiy-oi--otherwise~110----------- -----1 

section 552.103(a) interest exists with respect to the infonnation. See Open Records I 

Decision Nos. 349 (1982), 320 (1982). You state noneofthe infonnation at issue has been 
obtained by Helgeson. We also note the applicability of section 552.1 03( a) ends once the 
litigation has been concluded or is no longer reasonably anticipated. Attol11ey General 
Opinion MW-575 (1982); Open Records Decision No. 350 (1982). 

This letter ruling is limited to the particular infOlmation at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
detelmination regarding any other infonnation or any other circumstances. 

This ruling triggers impOliant deadlines regarding the rights and responsibilities of the 
govel11mental body and ofthe requestor. For more infol111ation concel11ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index or1.php, 
or call the Office of the Attol11ey General's Open Government Hotline, toll free, 
at (877) 673-6839. Questions concel11ing the allowable charges for providing public 

3 As om mling is dispositive, we do- not address yom remaining arglIDlents against disclosme. . 
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information tmder the Act must be directed to the Cost Rules Administrator ofthe Office of 
_ )he __ Attom~y _Qel~~ral,_ t~l1 :fi .. ~e at(~_8_8) 6?~_-67_~Z. __ _ _ _ _ _ _ _ ____ _ _ _ __ _ __ _ _ _ _ __ _ __ _ _ _ _ __ _ ___ __ __ 

Neal Falgoust 
Assistant Attomey eneral 
Open Records Division. 

-NF/dls -

Ref: ID# 402877 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Mr. Roland Risser 
Program Manager 
Office of Building Technologies Program 
Department of Energy 

--~~~---------- -Wasliington, -D~C~205 85--------~-------------- ~-------------

(Third Party, w/o enclosures) 


