
December 14; 2010 

Ms. Rebecca .Brewer 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Abernathy, Roeder, Boyd & Joplin, PC 
For the City of Wylie 
P.O. Box 121'0 
McKinney, Texas 75070-1210 

Dear Ms. Brewer: 

OR2010-18713 

You ask whether celiain infornlation is subject to required public disclosure under the 
Pub lic Infornlation Act (the" Act"), chapter 5 5 2 0 f the Govennnent Code. Your request was 
assigned ID#403830. 

The City of Wylie (the "city"), which you represent, received a request for a specified police 
repOli. You (claim that the submitted infonnation is excepted from disclosure under 
section 552.101 ofthe Govel11ment Code. We have considered the exception you claim and 
reviewed the submitted infornlation. 

Sectibn552. tOl of the Govennnent Code excepts from disclosure "infornlation considered 
to be confidelitial by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. You raise section 552.101 in conjunction with the Health Insurance 
Portability and Accountability Act of 1996 ("HIP AA") for the submitted infol111ation. At the 
direction of Congress, the Secretary of Health and Human Services ("HHS") promulgated 
regulations setting privacy standards for medical records, which HHS issued as the Federal 
Standards for· Privacy of Individually Identifiable Health Information. See HIP AA, 42 
U.S.C. § 132Qd-2 (Supp. N 1998) (historical & statutory note); Standards for Privacy of 
Indi~idually Identifiable Health Infornlation, 45 C.F.R. Pts. 160, 164 ("Privacy Rule"); see 
also Attol11eyGeneral Opinion JC-0508 at 2 (2002). These standards govem the releasability 
of protected health infol111ation by a covered entity. See 45 C.F.R. pts. 160, 164. Under 
these standards, a covered entity may not use or disclose protected health infornlation, 
excepted as provided by parts 160 and 164 of the Code of Federal Regulations. fd. 
§ 164.502(a).~, 
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This office h~s addressed the interplay of the Privacy Rule and the Act. Open Records 
Decision No. ;681 (2004). In that decision, we noted section 164.512 oftitle 45 ofthe Code 
of Federal R.~gulations provides a covered entity may use or disclose protected health 
information tq the extent such use or disclosure is required by law and the use or disclosure 
complies wi* and is limited to the relevant requirements of such law. See 45 C.F.R. 
§ 164.512(a)(l). We fmiher noted the Act "is a mandate in Texas law that compels Texas 
governmental; bodies to disclose information to the public." See ORD 681 at 8; see also 
Gov't Code §§ 552.002, .003, .021. We therefore held the disclosures under the Act come 
within sectiOlJ 164.512(a). Consequently, the Privacy Rule does not make information 
confidential for the purpose of section 552.101 ofthe Govermllent Code. See Abbott v Tex 
Dep 't ojlvlen{(ll Health &lvlental Retardation, 212 S.W.3d 648 (Tex. App.-Austin 2006, 
no pet.); ORD 681 at 9 (2004); see also Open Records Decision No. 478 (1987) (as general 
rule, statutory, confidentiality requires express language making information confidential). 
Because the pi'ivacy Rule does not make confidential information that is subj ect to disclosure 
under the Act, the city may not withhold any pOliion of the submitted infonnation on this 
basis. 

Section 552. t01 also encompasses the Medical Practice Act (the "MPA"), subtitleB oftitle 3 
of the Occup,ations Code, which makes medical records confidential. See Occ. Code 
§ 159.001. S~Gtion 159.002 ofthe MPA provides in part: 

.... 

(a) A ;~ommunication between a physician and a patient, relative to or in 
cOlmec;tion with any professional services as a physician to the patient, is 
confid~ntial and privileged and may not be disclosed except as provided by 
this cl~apter. 

(b) A ;ecord of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privil~ged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or redord as described by this chapter, other than a person listed in 
Sectidh 159.004 who is acting on the patient's behalf, may not disclose the 
info1111ation except to the extent that disclosure is consistent with the 
authOli~zed purposes for which the information was first obtained. 

Id. § 159.002(a)-(c). This office has concluded that the protection afforded by 
section 159.0Q2 extends only to records created by either a physician or someone under the 
supervision ot a physician. See Open Records Decision Nos. 487 (1987), 370 (1983), 343 
(1982). Uponi:eview, we find that you have failed to demQnstrate how any ofthe submitted 
infoll11ation cpnstitutes a medical record for purposes of the MP A. Therefore, none of the 
submitted infQ'll11ation is confidential under the MP A, and no portion of it may be withheld 
under section,552.101 of the Govenmlent Code on this basis. 

" 

.. ' 
" 
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You also rais.e section 552.101 in conjunction with section 1701.306 of the Occupations 
Code. Sectiol1 1701.306 gove111s the release ofL-2 (Declaration of Medical Condition) and 
L-3 (Declarattbn of Psychological and Emotional Health) f01111S and provides in relevant part 
as follows: ' 

(a) The commission may not issue a license to a person as an officer or 
countyjailer unless the person is examined by: 

'. (1) a licensed psychologist or by a psychiatrist who declares 
. in writing that the person is in satisfactory psychological and 

. emotional health to serve as the type of officer for which a 
:: license is sought; and 

::' (2) a licensed physician who declares in writing that the 
i person does not show any trace of drug dependency or illegal 
:: drug use after a physical examination, blood test, or other 
L medical test. 

(b) Ail: agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychOlogist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy ofthe report 
on fil~in a f011nat readily accessible to the conunission. A declaration is not 
publicinfol1nation. ' 

Occ. Code § '1701.306(a), (b). Upon review, we find the info1111ation at issue does not 
contain any L~2 or L~3 f011ns. Therefore, section 1701.306 of the Occupations Code is 
inapplicable, :.'and the city may not withhold any of the submitted info11natiOll under 
section 552.101 on that basis. 

t . .'. 

Section 552.101 also encompasses section 611.002(a) ofthe Health and Safety Code, which 
provides "[ c Jd~11lmmications between a patient and a professional, and records ofthe identity, . . 

diagnosis, evaluation, or treatment of a patient that are created or maintained by a 
professional,~re confidential." Health & Safety Code § 611.002(a). Section 611.001 defines 
a "profession~l" as (1) a person authorized to practice medicine, (2) a person licensed or 
certified by t~).e state to diagnose, evaluate or treat mental or emotional conditions or 
disorders, or (9) a person the patient reasonably believes is authorized, licensed, or certified. 
See id § 611;001(2). Sections 611.004 and 611.0045 provide for access to mental health 
records only by certain individuals. See Open Records Decision No. 565 (1990). These 
sections permit disclosure of mental health records to a patient, a person authorized to act on 
the patient's behalf, or a person who has the written consent of the patient. See Health & 
Safety Code §§ 611.004, .0045. Upon review, we find none of the submitted info1111ation 
consists of cOlmmmications or records made confidential by section 611.002 of the Health 
and Safety Cqde. Therefore, none of the submitted info11nation may be withheld under 
section 552.101 on that basis. 
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Section 552i01 also encompasses the common-law right of privacy, which protects 
information t1{at is (1) highly intimate or embalTassing, such that its release would be highly 
objectionable"to a reasonable person, and (2) not of legitimate conce111 to the public. See 
Indus. Found9v. Tex. Indus. Accident Bd., 540 S.W.2d 668 (Tex. 1976). To demonstrate the 
applicability of COlllil10n-law privacy, both prongs of this test must be established. See id. 
at 681-82. T;he types of inf0111lation considered intimate or embalTassing by the Texas 
Supreme COl\rt inlndustrial Foundation included infonnation relating to sexual assault, 
pregnancy, l1rental or physical abuse in the workplace, illegitimate children, psychiatric 
treatment of tilelital disorders, attempted suicide, and injuries to sexual organs. See id. 
at 683. This: office has found that some kinds of medical infol11lation or information 
indicating disabilities or specific illnesses are excepted fi:omrequired public disclosure under 
common-law:\jJrivacy. See Open Records Decision Nos. 470 (1987) (illness from severe 
emotional andjob-related stress), 455 (1987) (prescription drugs, illnesses, operations, and 
physical handIcaps). Upon review, agree that portions ofthe submitted information, which 
we have marl~'ed, are highly intimate or embalTassing and not oflegitimate public conce111. 
Accordingly/;the city must generally withhold the infol11lation we have marked lll1der 
section 552):01 of the Govermnent Code in conjlll1ction with common-law privacy. 
However, we'find the remaining information is eithet not highly intimate or embalTassing 
or is of legit!111ate public concel11. Accordingly, the city may not withhold any of the 
remaining inf'o111lation under section 552.101 in conjunction with conmlon-law privacy. 

Section 552.1Q 1 also encompasses the doctrine of constitutional privacy, which protects tWo 
kinds of inte#ests. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records 
Decision No~. 600 at 3-5 (1992), 478 at 4, 455 at 3-7. The first is the interest in 
independence; in making celiain important decisions related to the "zones of privacy," 
pertaining to l1<larriage, procreation, contraception, family relationships, and child rearing and 
education, th~t have been recognized by the United States Supreme Comi. See Fadjo v . 

. , 
Coon, 633 F);d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally protected 
p11vacy inten:;~t is in freedom from public disclosure of certain personal matters. See Ramie 
v. City ofHechvig Village, Tex., 765 F.2d490 (5th Cir. 1985); ORD 455 at 6-7. This aspect 
of constitutiQilal privacy balances the individual's privacy interest against the public's 
interest in theHl1fol11lation. See ORD 455 at 7. Constitutional p11vacyunder section 552.161 
is rt::served fOJ; "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 
F.2d at 492). {Upon review, we find a portion ofthe remaining inf0111lation, which we have 
marked, fallsivithin the zones of privacy or implicates an individual's p11vacy interests for 
purposes of i,constitutional privacy. Therefore, the city must generally withhold the 
in~ormation Yte have marked under section 552.101 in conjunction with constitutional 
pnvacy. .1' 

We note, hoWever, that the requestor works for the Texas Depmiment of Family and 
Protective SefYices. The interagency transfer doctrine provides that information may be 
transferred between gove111mental bodies without violating its confidential character on the 
basis of a recognized need to maintain ml unrestricted flow of infonnation between 

" 

govenmlenta\ bodies. See Attol11ey General Opinion GA-0055 (2003); Open Records 
Decision Noq, 680 at 7 (2003), 667 at 3-4 (2000). An interagency transfer of confidential 

'., 
; .~' 
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infomlation islprohibited where a confidentiality statute emunerates specific entities to which 
release of cOl1:fJ-dential information is authorized, and the requesting agency is not among the 
statute's enunlerated entities. See Attomey General OpinionDM-353 at 4 n.6 (1995); Open 
Records Decision No. 661 at 3 (1999). Common-law and constitutional privacy are not 
confidentiality statutes that enumerate specific entities to which release of the confidential 
infonnation i$ authorized. Accordingly, pursuant to the interagency exchange doctline, the 
city has the discretion to release the information we have marked under conmlon-law and 
constitutionaLprivacy to the requestor. 

:!; 

In summary,~he city has the discretion to release the infOlmation we have marked under 
COnllnOll-law~:~nd constitutional privacy pursuant to the interagency exchange doctrine. If 
the city does:Jnot release the marked infonnation pursuant to the interagency exchange 

. doctrine, theii the city must withhold this infol111ation under section 552.1 01 of the 
Government Code in conjunction with common-law privacy and the information we have 
marked undersection 552.1 0 1 Govel11ment Code in conjlU1ction with constitutional privacy. 
The city mus~release the remaining infonllation. 

This letter ru\i,ng is limited to the paliicular information at issue in this request and limited 
to the facts as,ipresented to us; therefore, this ruling must not be relied upon as a previous 
determination:regarding any other infol111ation or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govenmlentai~body and ofthe requestor. For more infomlation concel11ing those rights and 
responsibiliti~s, please visit our website at htt12:llwww.oag.state.tx.us/openlindexor1.ph:Q.. 
or call the Office of the Attol11ey General's Open Govenllnent Hotline, toll free, 
at (877) 6737:6839. Questions concel11ing the allowable charges for providing public 
information lUlder the Act must be directed to the Cost Rules Administrator ofthe Office of ",',,1 

the Attol11ey General, toll free at (888) 672-6787. 
!. 

Sincerely, 
\-

~~ 
Kate Hartfield .'" 
Assistant Attorney General 
Open Record~ Division 

KH/em 

Ref: ID# 493830 

Enc. Subn~tted documents 
,. 

c: Requyptor 
(w/o ~tlc1osures) 

._---- ._------------------------------_._ ..... 


