
December 14.2010 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Ms. Natalie Banuelos 
Assistant City Attomey 
City of Fate 
6351 Preston Road, Suite 350 
Frisco, Texas 75034 

Dear Ms. Natalie Banuelos: 

0R2010-18716 

You ask whether celtain infomlation is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 ofthe Govenmlent Code. Your request was 
assigned ID#40287 5. 

The City of Fate (the "city"), which you represent, received six requests for the annual 
base/gross pay, medical/dental/health annual costs to the city, medical/dental/health annual 
costs deducted from pay, 401IZ and employee retirement annual portion paid by the city, 
employee armilal benefits/bonuses paid over and above ammal base pay, ammal taxing costs 
to the city, and.ammal taxing costs to the employee for the following positions: the mlll1icipal 
comi clerk, code compliance/animal control, building official, city secretary, finarlce 
director/manager, and city manager. You state you have released some infomlation to the 
req nestor. You state information responsive to the request for infonnation relating to the 
position of municipal court clerk does not exist. l You claim portions of the submitted 
information ate excepted from disclosure under sections 552.101, 552.102, 552.117, 
and 552.147 6fthe Govemment Code. We have considered the exceptions you claim and 
reviewed the .'submitted infomlation. We have also received and considered comments 
submitted by the requestor. See Gov't Code § 552.304 (interested party may submit written 
comments regarding availability of requested infonnation). 

Initially, we address the requestor's contention that the city did not comply with the 
requirements of section 552.301 ofthe Govemment Code in requesting a decision :5.-om this 

" , 

'The Aot does not require a govenmlental body to release information that did not exist when a request 
for inf0l111ation vI:as received or to prepare new infonllation in response to a request. See Econ. Opportunities 
Dev. Corp. v. Bustamante, 562 S.W.2d 266,267-68 (Tex. Civ. App.-SanAntonio 1978, writdism'd); Open 
Records DecisiOll Nos. 605 at 2 (1992), 452 at 3 (1986), 362 at 2 (1983). 
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office. Pursuant to section 552.301(b), a govenm1ental body that receives a request for 
information that it wishes to withhold pursuant to an exception to disclosure under the Act 
must ask for the attomey general's decision and state the exceptions that apply within ten 
business daYEi after receiving the request. See id. § 552.301(a), (b). The city received the 
initial request on September 9, 2010. However, the city states, and the requestor 
acknowledge$, the city requested clarification ofthe request on September 22,2010. See id. 
§ 552.222(b) 0govemmental body may communicate with requestor for purpose of clarifying 
or narrowing request for information). Additionally, the requestor acknowledges, and the 
submitted doyuments show, she responded to the request for clarification on September 23, 
2010. We haye no indication that the city did not act in good faith in seeking clarification 
of the request. Therefore, based on the submitted documentation, we consider the city's 
ten-day-dead~il1e for requesting a decision under section 552.301 to have begun on 
September 23',2010, the date the city received the requestor's clarification. See City of 
Dallas v. Ab~'ott, 304 S.W.3d 380 (Tex. 2010) (holding that when a govermnental entity, 
acting in go04 faith, requests clarification or narrowing of an unclear or overbroad request 
for public inf91111atiol1, the ten-day pe110d to request an attomey general ruling is measured 
from the date ~the request is clarified or narrowed). Accordingly, the city's tel1:-business day 

, deadline was (pctober 7,2010. Thus, as we received the city's request for a decision on 
October 7,20)01 we find the city fully complied with the requirements of section 552.301 
of the Goven;p1ent Code in requesting this decision. Accordingly, we will consider your 
claimed exce~tions. 

Section 552.1'01 excepts from disclosure "inf01111ation considered to be confidential by law, 
either constitlJtional, statutory, or by judicial decision." Gov't Code § 552.101. This section 
encompasses'~he doctrine of common-law privacy, which protects infonnation if it (1) 
contains highly intimate or embanassing facts, the pUblication of which would be highly 
objectionabkJo a reasonable person, and (2) the infonnation is not oflegitimate concem to 
the pUblic. S~e Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d668 (Tex. 1976). In 
Industrial Fotmdation, the Texas Supreme Comi stated infom1ation is excepted from 
disclosure if it (1) contains highly intimate or embalTassing facts, the pUblication of which 
would be higl-iiy obj ectionable to a reasonable person, and (2) is not oflegitimate concem to 
the public. 5,;40 S.W.2d at 685. The types of information considered intimate and 
embarrassing ;py the Texas Supreme Court in Industrial Foundation include information 
relating to se~ual assault, pregnancy, mental or physical abuse in the workplace, illegitimate 
children, psycp.iatric treatment of mental disorders, attempted suicide, and injuries to sexual 
organs. Id. at,683. This office has found that personal financial information not relating to 
a financial trm}saction between an individual and a govenm1ental body is generally protected 
by common.:.l~w privacy. See Open Records Decision Nos. 600 (1992) (employee's 
designation of retirement beneficiary, choice of insurance carrier, election of optional 
coverages, dt!:ect deposit authorization, fom1s allowing employee to allocate pretax 
compensationito group insurance, health cm'e or dependent care), 545 (1990) (deferred 
compensatiOl1.:;' infonnation, participation in voluntary invest111ent program, election of 
optional insur~nce coverage, m01igage payments, assets, bills, and credit history). You state 
that the inf01~nation you have marked in the submitted payroll infonnation consists of 
infom1ation r~lated to employee payroll deductions for federal tax withholdings, authorized 

:! 
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direct deposit. deductions, and optional insurance coverage. Upon review, we find the 
information yim have marked and the additional information we have marked constitutes 
personal finai1cial infom1ation not relating to a transaction between an individual and a 
govel11menta~'body. Thus, the city must withhold this infom1ation under section 552.101 of 
the Government Code in conjunction with conunon-law privacy.2 

,. 
;;' 

Section 552.1) 7(a)(1) ofthe Govel11ment Code excepts from disclosure the home address 
and telephon~number, social security number, and family member information of a current 
or fonner offi,bial or employee of a goverm11ental body who requests that this infom1ation be 
kept confideiltial under section 552.024 of the Govenunent Code. See Gov't Code 
§§ 552.1 i7, i, .024. Whether a particular item of infonnation is protected by 
section 552.1~7(a)(1) must be detennined at the time ofthe govenm1ental body's receipt of 
the request f6,r the infom1ation. See Open Records Decision No. 530 at 5 (1989). Thus, 
information 111ay only be withheld under section 552.117(a)(1) on behalf of a current or 

" 

former offici~l or employee who made a request for confidentiality under section 552.024 
prior to the d<1lte of the govemmental body's receipt of the request for the infonnation. You 
infom1 us fouF0fthe employees at issue timely elected confidentiality under section 552.024. 
Accordingly,jhe city must withhold these employees' social security numbers, which you 
have marked;'i1l1der section 552.117(a)(1) of the Govenm1ent Code. 

You raise section 552.147 of the Govenunent Code for the social security number of the 
remaining en1ployee at issue, who we understand did not timely elect confidentiality under 
section 552.Q,24. Section 552.147 of the Govenunent Code provides that "[t]he social 
security number of a living person is excepted :5:om" required public disclosure under the 
Act. Gov't c'9de § 552.147(a). The city may withhold the remaining employee's social 
securitymllnb;er, which you have marked, under section 552.147 ofthe Govemment Code.3 

In summary,:\;the city must withhold the marked personal financial infom1ation under 
section 552.1.91 ofthe Govemment Code in conjunction with cOllli110n-law Plivacy. The ci ty 
must withhci~d the social security numbers of the employees who timely elected 
confidentiality under section 552.024 of the Govenm1ent Code under section 552.117(a)(1) 
ofthe Gover~iment Code. The city may withhold the remaining employee's social security 
number under; section 552.147 of the Govenunent Code. The remaining infonnation must 
be released. ' ': 

',' .. 

This letter ruHng is limited to the particular information at issue in this request and limited 
to the facts a~;presented to us; therefore, this ruling must not be relied upon as a previous 
detem1inatiol} regarding any other information or any other circumstances. 

,j': 
t.': 

2 As ou~) ruling is dispositive, we need not address yom remaining arguments against the disclosure of 
this infol1nation. 

3We nqte section 552.147 (b) of the Government Code authorizes a govenmlental body to redact a 
living person's social security number from public release without the necessity of requesting a decision fi:om 
this office unde~the Act. Gov't Code § 552.l47(b). 

:; ~' 
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This ruling thggers impOliant deadlines regarding the rights and responsibilities of the 
govenm1enta(body and ofthe requestor. For more inf01111ation conce111ing those rights and 
responsibilities, please visit our website at http://www.oag.state.tx.us/open/index orl.php, 
or call the Office of the Att0111ey General's Open Govenm1ent Hotline, toll free, 
at (877) 673-6839. Questions conce111ing the allowable charges for providing public 
information tinder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey \Jeneral, toll free at (888) 672-6787. 

Sincerely, 

~1Idi!J. 
Kate Hart~;~-V 
Assistant Att~mey General 
Open Record$! Division 

KHlem '. 

Ref: ID# 4Cl2875 

Enc. Subm~tted documents 

c: Reque'stor 
(w/o e11c1osures) 
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