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December 14,2010 

Ms. Heather Stebbins 
Assistant City Attorney 
City of Kerrville 
800 Junction Highway 
Kerrville, Texas 78028-2215 

Dear Ms. Stebbins: 

0R2010-18746 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 402881. 

. The Kerrville Police Department (the "department") received a request for nine categories 
of information pertaining to Chief John Young's administration of the department. You 
claim the submitted information is exceI'ted from disclosure under sections 552.101 
and 552.108 of the Government Code. We have considered the exceptions you claim and 
reviewed the submitted representative sample of information. 1 

Initially, we note you have only submitted information responsive to two categories of the 
information requested pertaining to Chief J ohn Young's administration of the department. 
Therefore, to the extent information responsive to the remaining categories of requested 
information existed at the time the department received the request for information, we 
assume you have released it to the requestor. If you have not released any such information, 
you must do so at this time. See Gov't Code §§ 552.301(a), .302; Open Records Decision 
No. 664 (2000) (noting if governmental body concludes no exceptions apply to requested 
information, it must release information as soon as possible under circumstances). 

Next, we must address the department's obligations under the Act. Section 552.301 of the 
Government Code describes the obligations placed on a governmental body that receives a 
written request for information it wishes to withhold. Pursuant to section 552.301 ( e) of the 

lWe assume the "representative sample" of information submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent those records contain substantially different types of information than those submitted to this 
office. 
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Government Code, a governmental body is required to submit to this office within fifteen 
-- -- ---- --------- business days-ofreceiving an open records request (1 )-generaLwrittencomments stating the 

reasons why the stated exceptions apply that would allow the information to be withheld, 
(2) a copy of the written request for information, (3) a signed statement or sufficient evidence 
showing the date the governmental body received the written request, and (4) a copy of the 
specific information requested or representative samples, labeled to indicate which 
exceptions apply to which parts of the documents. Gov't Code § 552.301(e)(1)(A). You 
state the department received the request for information on September 27, 2010. 
Accordingly, the department's fifteen business-day deadline under section 552.301(e) was 
October 18,2010. The postmarks on the envelope in which you submitted your request for 
our decision indicate that, although the envelope was first postmarked on October 14,2010, 
it appears it was returned for insufficient postage and then mailed again with a postmark of 
October 19,2010. Section 552.308 of the Act provides when a.submission within a specified 
amount of time is required under the Act, the time requirement is met if the document is sent 
first class mail "with postage prepaid" and the postmark date is within the required time 
period. Id. § 552.308. Thus, we find the department has failed to comply with the 
requirements of section 552.301. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the requirements of section 552.301 results in the legal presumption the 
information is public and must be released. Information that is presumed public must be 
released unless a governmental body demonstrates a compelling reason to withhold the 
information to overcome this presumption. See id. § 552.302; Simmons v. Kuzmich, 166 

---~---S.W.3d-3A2,35D_(Tex._App._EorLWorth20D5,_no_pet.);Bancock_v._State.-Bd._otlns.,_7!11 

S.W.2d 379, 381 (Tex. App.-Austin 1990, no writ); see also Open Records Decision 
No. 630 (1994); Normally, a compelling reason to withhold information exists where some 
other source of law makes the information confidential or where third-party interests are at 
stake. See Open Records Decision No. 150 at 2 (1977). Although you raise section 552.108 
of the Government Code, this section is a· discretionary exception that protects a 
governmental body's interests and may be waived. See Open Records Decision Nos. 663 at 5 
(1999) (untimely request for decision resulted in waiver of discretionary exceptions), 177 
(1977) (statutory predecessor to section 552.108 subject to waiver). As such, it does not 
constitute a compelling reason to withhold information. Accordingly, in failing to comply 
with section 552.301, the department has waived its claim under section 552.108. However, 
the need of a governmental body, other than the one that has failed to timely seek an open 
records decisiori, to withhold information under section 552.108 can provide a compelling 
reason under section 552.302. Open Records Decision No. 586 (1991). We note the Office 
of the District Attorney for the 216th Judicial District (the "district attorney") submitted 
comments to this office pertaining to the release of the requested information. However, the 
district attorney did not state an interest to withhold the information and did not make an 
argument showing release of the information would interfere with the prosecution of crime 
under section 552.1 08 (a) (1 ) of the Government Code. Accordingly, the department may not 
withhold the requested information based on the need of the district attorney. However, 
section 552.101 of the Government Code can provide a compelling reason to overcome this 
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presumption; therefore, we will consider whether this section requires you to withhold the 
. --- -- - ._-_ ..... -.~----- -···information at- issue~-···-·-·-··- --- - ~~ - -- ----- ---.~ -----.. -- ------------... -- --- .. ------ --". ---- -- .. --_._-- -"--- ------- -- .. _- --- -- --- -- ------- -- -- ----------------------_. ------- ------ ----

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential ,by law, either constitutional, statutory, or by judicial decision." Gov.'t 
Code § 552.101. Section 552.101 encompasses section 1701.454 of the Occupations Code, 
which governs the release of reports or statements submitted to the Texas Commission on 
Law Enforcement Officer Standards and Education ("TCLEOSE"). Section 1701.454 
provides as follows: 

(a) A report or statement submitted to [TCLEOSE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCLEOSE] member or other 
person may not release the contents of a report or statement submitted under 
this subchapter. 

Occ. Code § 1701.454. The submitted F-5 forms in exhibit B do not indicate the officers 
at issue resigned or were terminated due to substantiated incidents of excessive force or 
violations of the law other than traffic offenses. Therefore, the department must withhold 

---------------the-F-S-forms-iri-exhibit-B-in-their-entirety-pursuant-to-section-552.-l-0-1-otthe-Go:vemment---------
Code in conjunction with section 1701.454 of the Occupations Code. 

We note exhibit C contains Texas driver's license numbers, a Texas license plate number, 
and a vehicle identification number ("VIN"). Section 552.130 of the Government Code 
provides information relating to a motor vehicle operator's license, driver's license, motor 
vehicle title, or registration issued by a Texas agency is excepted from public release.2 Gov't 
Code § 552.130(a)(1), (2). We note that the purpose of section 552.130 is to protect the 
privacy interests of individuals. Since the right of privacy lapses at death, the department 
may not withhold the Texas driver's license numbers in exhibit C because they belong only 
to a deceased individual. See generally Moore v. Charles B. Pierce Film Enters. Inc., 589 
S.W.2d489 (Tex. Civ. App.-Texarkana 1979, writ reId n.r.e.); Open Records Decision 
No. 272 at 1 (1~81) (privacy rights lapse upon death). As for the license plate number and 
VIN, they pertain to a vehicle owned by the deceased person. Thus, if a living person 
co-owns the vehicle, then the department must withhold the license plate number and VIN 
we have marked in exhibit C under section 552.130 ofthe Government Code. However, if 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions._ See Open Records Decision Nos. 481 (1987), 480 
(1987),470 (1987). 
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the license plate number and VIN we have marked in exhibit C pertains solely to a vehicle 
--owned by the· deceased individual, it mustbereleased.--- -- -- ---.. -- --- - -___ _ __ ___ _____ _ 

In summary, the department must withhold the F-5 forms in exhibit B in their entirety 
pursuant to section 552.101 of the Government Code in conjunction with section 1701.454 
of the Occupations Code. The department may not withhold the Texas driver's license 
numbers in exhibit C that pertains to a deceased individual. If a living person co-owns the 
vehicle, then t~e department must withhold the license plate number and VIN we have 
marked under section 552.130 of the Government Code. However, if the license plate 
number and VIN we have marked in exhibit C pertains solely to a vehicle owned by the 
deceased individual, it must be released. The remainder of the information at issue must be 
released to the requestor. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and ofthe requestor. For more information concerning those rights and 
responsibilities; please visit our website at http://www.oag.state.tx.us/openJindex orl.php, 
or call the Office of the Attorney General's Open Government Hotline, toll free, at (877) 
673-6839. Questions concerning the allowable charges for providing public information 
under the Act must be directed to the Cost Rules Administrator of the Office of the Attorney 

--------General,JolLfre;e-aL(888J_622"'61.81.. 

Sincerely, . 

<' "' .. /.: , ~LI~ 
Sean Nottingham 
Assistant Attorney General 
Open Records Division 

SN/eeg 

Ref: ID# 402881 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


