
December 15; 2010 

Ms. Cara Leahy White 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Taylor Olson Adkins Sralla Elam L.L.P. 
6000 Westen1Place Suite 200 
1-30 at BryanFlrvin Road 
Fort Worth, Texas 76107-4654 

Dear Ms. White: 

0R2010-18827 

You ask whether certain infonnation is subject to required public disclosure under the 
Public Infonn,ation Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 403138. 

The City of Weston (the "city"), which you represent, received requests from tln-ee requestors 
for communiqations and other infonnation relating to the U.S. Depmiment of Justice; the 
district attorney's or sheriffs offices; the city attorney; the city engineer; the mayor; city 
council members and meetings; and certain communications, named individuals, and 
financial mld:~other matters involving the city. You claim the requested infonnation is 
excepted from:, disclosure under sections 552.107 and 552.108 ofthe Govermnent Code. We 
have consider~d the exceptions you claim and reviewed the infonnation you submitted. We 
also have considered comments we received from one ofthe requestors.! We assume the city 
has released any other information that is responsive to these requests, to the extent such 
information ~xisted when the city received the requests. If not, then any such infornlation 

[See Gqv't Code § 552.304 (any person may submit written comments stating why information at issue 
in request for atiprney general decision should or should not be released). 
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must be released inU11ediately.2 See Gov't Code §§ 552.221, .301, .302; Open Records 
Decision No. '664 (2000). 

We first note the submitted infonnation includes a city ordinance and a resolution adopted 
by the city cOlincil. Because laws and ordinances are binding on members of the public, they 
are matters of public record and may not be withheld from disclosure under the Act. See 
Open Records Decision No. 551 at 2-3 (1990) (laws or ordinances are open records). The 
submitted resolution is analogous to an ordinance. Moreover, the resolution appears to have 
been adopted at a public meeting of the city council and thus is an official record of a 
govemmental body's public proceedings. See Open Records Decision No. 221 at 1 (1979) 
("official records ofthe public proceedings of a govenunental b ody' are among the most open 
of records','). Therefore, the ordinance and the resolution we have marked inust be released. 

We next note:other submitted info1111ation falls within the scope of section 552.022 of the 
Govemment Code. Section 552.022(a) provides in part that 

the following categories of info1111ation and not excepted from required 
disclosure under [the Act] unless they are expressly confidentiallUlder other 
law: 

,; 

<:' (3) infOlmation in an account, voucher, or contract relating to the 
.. receipt or expenditure of public or other funds by a govenunental 

body; [and] 

.';' 

',~ . . . 

, (16) infonnation that is in a bill for attorney's fees and that is not 
:.- privileged under the attol11ey-client privilege[.] 

Gov't Code §(552.022(a)(3), (16). In this instance, you claim section 552.107(1) of the 
GovenU11ent- j Code for infonnation in attol11ey fee bills encompassed by 
section 552.022(a)(16) and section 552.108 of the Govenunent Code for account and 
voucher infOl:mation encompassed by section 552.022(a)(3). We have marked the 
information encompassed by section 552.022(a)(3) and (16). We note sections 552.107(1) 
and 552.108 are discretionary exceptions to disclosure that protect a govenU11ental body's 
interests and maybe waived. See id. § 552.007; Open Records Decision Nos. 676 at 10-11 

2We noty the Act does not require a governmental body to release information that did not exist when 
it received a reqliest or create responsive illfOl111ation. See Econ. Opportunities Dev. COlp. v, Bustamante, 
562 S.W,2d 266 (Tex. Civ. App.-San Antonio 1978, writ dism'd); Open Records Decision Nos. 605 at 2 
(1992),555 at 1 (1990),452 at 3 (1986),362 at 2 (1983). 
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(2002) (attomey-client privilege under Gov't Code § 552.107(1) maybe waived), 665 at 2 
n.5 (2000) (d~scretionary exceptions generally), 177 at 3 (1977) (statutory predecessor to 
Gov't Code § 552.108 could be waived). As such, those sections are not other law that 
makes infol11iation expressly confidential for purposes of section 552.022(a)(3) and (16). 
Therefore, the city may not withhold any of the marked infol111ation encompassed by 
section 552.022(a)(3) and (16) under section 552.107(1) or section 552.108. 

The Texas SUI:,reme Court has held, however, that the Texas Rules of Evidence are other law 
within the meaning of section 552.022. See In re City a/Georgetown, 53 S.W.3d 328,336 
(Tex. 2001). The attol11ey-client privilege, which you claim under section 552.107(1), is 
found at Texa? Rule of Evidence 503. Accordingly, we will determine whether the city may 
withhold any: of the information in the attol11ey fee bills under rule 503. We also note 
section 552.136 of the Government Code is applicable to some of the infol111ation 
encompassed(by section 552.022(a)(3).3 Therefore, we will address section 552.136, which 
also is other law that makes infornlation confidential for purposes of section 552.022(a)(3). 
We also will a.ddress your claims under sections 552.107(1) and 552.108 for the infonnation 
that is not en~ompassed by section 552.022(a)(3) and (16). 

Texas Rule of Evidence 503 enacts the attol11ey-client privilege. Rule 503(b)(I) provides 
as follows: .( 

A client has a privilege to refuse to disclose and to prevent any other person 
:6:om ~isclosing confidential conulllmications made for the purpose of 
facilit~ting the rendition of professional legal services to the client: 

,:: (A) between the client or a representative ofthe client and the client's 
.:, lawyer or a representative of the lawyer; 

j (B) between the lawyer and the lawyer's representative; 

.'J' (C) by the client or a representative ofthe client, or the client's lawyer 
'" or a representative ofthe lawyer, to a lawyer or a representative of a 

.• ', 

; lawyer representing another pmiy in a pending action and conceming 
~', a matter of conU110n interest therein; 

i (D) between representatives ofthe client or between the client and a 
; representative of the client; or 

, . 

3Unlike ,other exceptions to disclosure under the Act, this office will raise section 552.136 on behalf 
of a governl11ent~1 body, as this exception is mandatory and may not be waived. See Gov't Code §§ 552.007, 
.352; Open Recotds Decision No. 674 at 3 n.4 (2001) (mandatory exceptions). 
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.... (E) among lawyers and their representatives representing the same 
. client. 

TEX. R. EVID.:503(b )(1). A communication is "confidential" ifnot intended to be disclosed 
to third persons other than those to whom disclosure is made in furtherance ofthe rendition 
of professional legal services to the client or those reasonably necessary for the transmission 
of the COml11l1nication. fd. 503(a)(5). 

Thus, in order to withhold attol11ey-client privileged infonnation fi'om disclosure under 
rule 503, a g~)Vel11mental body must: (1) show that the document is a communication 
transmitted between privileged pmiies or reveals a confidential cOlmnunication; (2) identify 
the parties iI1volved in the cOlmnunication; and (3) show that the communication is 
confidential by explaining that it was not intended to be disclosed to third persons and that 
it was made iIi fl.uiherance of the rendition of professional legal services to the client. Upon 
a demonstration of all tlll'ee factors, the infonnation is privileged and confidential under 
rule 503, provided the client has not waived the privilege or the document does not fall 
within the plwview of the exceptions to the privilege enumerated in rule 503(d). See 
Pittsburgh COrning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App,-Houston [14th 
Dist.] 1993, no writ). 

You claim th~ attorney-client privilege for communications b~tween representatives of and 
attorneys forJhe city. You have generally identified the pmiies to the cOlmnunications. 
Based on your representations and our review of the infonnation at issue, we have marked 
information ill the attol11ey fee bills the city may withhold lll1der Texas Rule of 
Evidence 503;· As the city has not demonstrated the attomey-client privilege is applicable 
to any of th~ remaining infonnation in the attomey fee bills, none of the remaining 
infonnation niay be withheld lll1der rule 503. 

Section 552.1:36 ofthe Govenll1lent Code provides in pmi that "[n]otwithstanding any other 
provision of [the Act], a credit cm-d, debit card, charge card, or access device number that 
is collected, assembled, or maintained by or for a govenllnental bodyis confidential." Gov't 
Code § 552.lI6(b); see id. § 552.136(a)(defining "access device"). The city must withhold 
the bank accd\l11t and bank routing numbers we have mm-ked under section 552.136 in the 
infomlation e~lcompassed by section 552.022(a)(3). 

Next, we address your claims under sections 552.107(1) and 552.108 of the Govermnent 
Code for the il1formation not encompassed by section 552.022. Section 552.107(1) protects 
infomlation t~lat comes within the attomey-client privilege. When asseliing the attorney­
client privileg~, a govenll1lental body has the burden of providing the necessary facts to 
demonstrate tl.le elements of the privilege in order to withhold the infonnation at issue. See 
ORD 676 at:6-7. First, a govenllnental body must demonstrate that the infonnation 
cOl1stitutes or documents a c0l111nunication. fd. at 7. Second, the com.munication must have 
been made "fqr the purpose of facilitating the rendition of professional legal services" to the 
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client governJ.b.ental body. See TEX. R. BVID. 503(b )(1). The privilege does not apply when 
an attomey oi~ representative is involved in some capacity other than that of providing or 
facilitating pi-ofessional legal services to the client govenU11ental body. See In re Tex. 
Farmers Ins.llxch., 990 S.W.2d 337, 340 (Tex. App.-Texarkana 1999, orig. proceeding) 
(attomey-client privilege does not apply if attomey acting in capacity other than that of 
attomey). Goyenu11ental attomeys often act in capacities other than that ofprof,"essionallegal 
counsel, SUcl1' as administrators, investigators, or managers. Thus, the mere fact that a 
communication involves' an attol11ey for the govenunent does not demonstrate this element. 
Third, the privilege applies only to communications between or among clients, client 
representativ~'s, lawyers, and lawyer representatives. See TEX. R. BVID. 503(b)(1)(A)-(B). 
Thus, a gove1-nmental body must infom1 this office of the identities and capacities of the 
individuals tciiwhom each communication at issue has been made. Lastly, the attol11ey-client 
privilege appiles only to a confidential communication, id. 503(b)(1), meaning it was "not 
intended to be disclosed to third persons other than those to whom disclosure is made in 
furtherance of the rendition of professional legal services to the client or those reasonably 
necessary fOl\ the transmission of the conununication." Id. 503(a)(5). Whether· a 
cOl1u11lmicati¢n meets this definition depends on the intent ofthe pmiies involved at the time 
the infonnatiqn was conununicated. See Osborne v. Johnson, 954 S.W.2d 180, 184 (Tex. 
App.-Waco::I997, no pet.). Moreover, because the client may elect to waive the privilege 
at any time, a;govenU11ental body must explain that the confidentiality of a communication 
has been mailliained. Section 552.107(1) generally excepts an entire conU1mnication that is 
demonstrated:to be protected by the attorney-client privilege lIDless otherwise waived by the 
govenm1ental.body. See Ruie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein). 

You claim s¢:ction 552.107(1) for the remaining infonnation labeled "Attomey/Client 
Documents.">:; You state the infom1ation at issue consists of conununications between 
attomeys for <\q.1d representatives of the city that were made for the purpose of facilitating the 
rendition of pi~ofessionallegal services to the city. You have identified most ofthe pmiies 
to the comm1:;l11ications. You state the communications were intended to be m1d remain 
confidential. :Based on your representations and our review ofthe infol111ation at issue, we 
conclude the '¢ity may withhold most of the remaining infonnation in the "Attomey/Client 
Documents".'under section 552.107(1) of the Govenunent Code. You have not 
demonstrated;: however, that all of the parties to some of the remaining cOlmnunications at 
issue are att6meys for or representatives of the city. We therefore conclude those 
communicatiQns, which we have marked, may not be withheld under section 552.107 (1). We 
also note som~ ofthe e-mail strings at issue contain e-mails involving non-privileged parties. 
To the extent iJ1e e-mails involving non-privileged pmiies, which we also have marked, exist 
separate and qpart from the e-mail strings in which they appear, the marked e-mails may not 
be withheld under section 552.107(1). 

Section 552. ~08 of the Goverm11ent Code excepts from disclosure "[i]nformation held by a 
law enforcerp:ent agency or prosecutor that deals with the detection, investigation, or 
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prosecution of crime ... if ... release ofthe information would interfere with the detection, 
investigation,: or prosecution of crime[.]" Gov't Code § 552.l08(a)(1). A govel11mental 
body must reasonably explain how and why section 552.108 is applicable to the inf0l111ation 
at issue. SeQ id. § 552.301(e)(1)(A); Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). 
Section 552.108 111ay be invoked by the proper custodian ofinfonnation relating to a pending 
investigationbrprosecution of criminal conduct. See Open Records Decision No.4 7 4 at 4-5 
(1987). Wh~~e a non-law enforcement agency has custody of information that would 
otherwise qualify for exception under section 552.108 as infonnation relating to the pending 
case of a law e,~lforcement agency, the custodian of the records may withhold the infomlation 
if it provides Qlis office with a demonstration that the infomlation relates to the pending case 
and a represel\tation from the law enforcement agency that it wishes to have the inf0l111ation 
withheld. Vou claim section 552.l08(a)(1) for the remaining infonnation labeled 
"Sheriff/DA illVestigation" You have provided a copy of a letter from an assistant district 
attorney for Collin County who states the infomlation at issue is related to a pending criminal 
investigation.:' She also states release of the infonnation could jeopardize the investigation. 
Based on the; assistant district attomey's letter, we conclude the city may withhold the 
remaining infs>rmationlabeled "Sheriff/DAlnvestigation" under section 552.1 08(a)(1) ofthe 
Govenmlent Code. 

t..;' 

" 
Lastly, we note section 552.137 of the Govenmlent Code is applicable to some of the 
information H\at either is or may not be protected by section 552.107(1).4 Section 552.137 

. provides tha(:'~an e-mail address of a member of the public that is provided for the purpose 
of communicating electronically with a govemmental body is confidential and not subject 
to disclosure:hnder [the Act]," unless the owner of the e-mail address has affinnatively 
consented to:!. its public disclosure or the e-mail address falls within the scope of 
section 552.1~7(c). Gov't Code § 552.l37(a)-(c). We note section 552.137 is not applicable 
to an institutional e-mail address.anlntemet website address, or an e-mail address a 
govemmentaf,entity maintains for one of its officials or employees. We have marked e-mail 
addresses the;'icity must withhold under section 552.137, unless the owner of an e-mail 
address has affirmatively consented to its public disclosure. 

;;;' 

In sUlllinmy (1) the city may withhold the infonnation we have marked in the attomey fee 
bills under T~:xas Rule of Evidence 503; (2) the city must withhold the bank account and 
bank routing ~iumbers we have marked under section 552.136 ofthe Government Code; (3) 
the city maj'l generally withhold the remaining infonnation labeled "Attomey/Client 
Documents" ~lnder section 552.107(1), but may not withhold the marked communications 
that involve libn-privileged parties or the marked non-privileged e-mails in e-mail strings to 
the extent theY, exist separate and apmi from the e-mail strings; (4) the city may withhold the 
remaining in~qnnation labeled "Sheriff IDA Investigation" lmder section 552.1 08( a) (1 ) ofthe 
Govenmlent Code; and (5) the city must withhold the e-mail addresses we have marked 

4Sectiop552.137 also is a mandatory exception thatmaynotbewaived. Gov't Code §§ 552.007, .352; 
ORD 674 at 3 nA. 
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under sectiOlfS52.l37 of the Govel11l11ent Code, unless the owner of an e-mail address has 
consented to ;its disclosme. The marked ordinance and resolution, the remaining marked 
information encompassed by section 552.022(a)(3) and (16), and any infol111ation not 
protected by')ection 552.107(1) must be released to the requestors, to the extent it is 
responsive to.'their respective requests.5 

This letter ruling is limited to the particular infonnation at issue in this request and limited 
to the facts as.presented to us; therefore, this ruling must not be relied upon as a previous 
determinatiOll<regarding any other infol111ation or any other circumstances . 

. ,' 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
govel11l11 ental body and of the requestor. For more infol111ation concel11ing those rights and 
responsibilities, please visit om website at http://www.oag.state.tx.us/open/index orl.php, . '. 

or call the Office of the Attol11ey General's Open Govel11ment Hotline, toll free, 
at (877) 673f6839. Questions concel11ing the allowable charges for providing public 
infonnation lliJder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey ;'CiTeneral, toll free, at (888) 672-6787. 

c mes W. Mcjp-is, III 
Assistant AttQl11ey General 
Open Records Division 

Ref: ID# 4·03138 

Ene: Subn1(itted documents 

c: Requ7,stors 
(w/o epclosures) 

5We note this office issued Open Records Decision No. 684 (2009), a previous detemunation 
authorizing all governmental bodies to withhold ten categories of information without the necessity of 
requesting an attorney general decision, including a bank accolUlt lllUllber and a bank routing number under 
section 552.136. of the Govermllent Code and an e-mail address of a member of the public lUlder 
section 552.137~~fthe Govenmlent Code. 


