
December 15, 2010 

Ms. Nancy Becker 
President 

ATTORNEY GENERAL OF TEXAS 

GREG ABBOTT 

Cochran's Crossing Village Association 
P.O. Box 130732 
The Woodlands, Texas 77393-0732 

Dear Ms. Becker: 

0R2010-18828 

You ask whether celiain information is subject to required public disclosure lU1der the 
Public lnfonnation Act (the "Act"), chapter 552 ofthe Govenunent Code. Your request was 
assigned ID# 403935. 

The Coclu'an's Crossing Village Association (the "association") received a request for the 
association's .2008,2009, and 2010 check registers. 1 We understand you to claim the 
requested infomlation is not subj ect to the Act because the association is not a govemmental 
body for purposes of the Act. We have considered your arguments. 

We address the tlu'eshold issue of whether the association is subj ect to the Act. The Act 
applies to "govemmental bodies" as that term is defined in section 552.003(1)(A) of the 
Govenunent Code. That section contains the following description of an entity as within the 
meaning of a "govenunental body": 

[T]he part, section, or portion of an organization, corporation, commission, 
committee, institution, or agency that spends or that is supported in whole or 
in pmi, by public funds[.] 

Gov't Code § 552.003(l)(A)(xii). The term "public funds" is defined in the Act as "funds 
ofthe state or of a govenU11ental subdivision of the state." Id. § 552.003(5). "Public funds" 

lAs yotihave not submitted the request for infonnation for om review, we take om description from 
correspondence the requestor submitted to om office. 

;. 
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from a state orgovel11mental subdivision ofthe state can be in various forms and can include 
free office space, utilities and telephone use, equipment, and persOlmel assistance. See Att'y 
Gen. Op. No. MW-373 (1981). 

Both the comis and this office previously have considered the scope of the definition of 
"govermllental body" under the Act and its statutory predecessor. In Kneeland v. National 
Collegiate Athletic Association, 850 F.2d 224 (5th Cir. 1988), the United States Court of 
Appeals for the Fifth Circuit recognized that opinions of this office do not declare private 
persons or bnsinesses to be "govel11mental bodies" that are subject to the Act "simply 
because [the persons or businesses] provide specific goods or services under a contract with 
a govenunentbody." Kneeland, 850 F .2d at 228 (intel11alquotations omitted) (quoting Open 
Records Deci~ion No.1 (1973)). Rather, the kneelalld C0111i n-oted that, in interpreting the .­
predecessor to section 552.003 of the Govel11ment Code, this office's opinions generally 
examine the facts of the relationship between the private entity and the govermnental body 
and apply tlu'ee distinct patterns of analysis: 

The Qpinions advise that an entity receiving public funds becomes a 
govel~lmental body under the Act, unless its relationship with the govel11ment 
imposes "a specific and definite obligation ... to provide a measurable 
amOW1:t of service in exchange for a celiain amount of money as would be 
expected in a typical anns-length contract for services between a vendor and 
purclwser." Tex. Att'y Gen. No. JM-821 (1987), quoting [Open Records 
Decision No.] 228 (1979). That same opinion infonns that "a contract or 
relationship that involves public funds and that indicates a common purpose 
or objective or that creates an agency-type relationship between a private 
entity ~nd a public entity will bring the private entity within the ... definition . 
of a 'govel11mental body. '" Finally, that opinion, citing others, advises that 
some (entities, such as volunteer fire depaliments, will be considered 
goven1.mental bodies if they provide "services traditionally provided by 
govell;unental bodies." 

Ie!. (omissiol};$ in original). The Kneeland comi ultimately concluded that the National 
Collegiate At~1letic Association (the "NCAA") and the Southwest Conference (the "SWC"), 
both of which.: received public funds, were not "govel11mental bodies" for purposes of the 
Act, because·poth provided specific, measurable services in return for those funds. Ie!. 
at 230-31. B9th the NCAA and the SWC were associations made up of both private and 
public univer~ities. Ie!. at 226. Both the NCAA alld the SWC received dues and other 
revenues from their member institutions. Id. at 226-28. In retum for those funds, the NCAA 
and the SWC provided specific services to their members, such as supporting vmious NCAA 
and SWC coplmittees; producing publications, television messages, and statistics; and 
investigating complaints of violations of NCAA and SWC rules and regulations. Ie!. 
at 229-31. The Kneeland court concluded that, although the NCAA and the SWC received 
public funds ~'om some of their members, neither entity was a "govenmlental body" for 
purposes ofthe Act because the NCAA and SWC did not receive the fLmds for their general 
suppOli. Id. f!,t 231. Rather, the NCAA and the SWC provided "specific and gaugeable 
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services" in retum for the funds that they received £i.-om their member public institutions. fd.; 
see also A.H Belo Corp. v. S. Methodist Univ., 734 S.W.2d 720 (Tex. App.-Dallas 1987, 
wlit denied) (~thletic departments of private-school members of Southwest Conference did 
not receive or spend public flUlds and thus were not govenuuental bodies for purposes Of 
Act). 

In exploring the scope of the definition of "govenU11ental body" under the Act, this office has 
distinguishedibetween private entities that receive public funds in return for specific, 
measurable services and those entities that receive public funds as general support. In Open 
Records Decision No. 228 (1979), we considered whether the North Texas COIIDllission (the 
"commission:,'), a private, nonprofit corporation chmiered for the purpose of promoting the 
interests of the Dallas-FOli WOlih metropolitan area, was a-govenU11ental body. ORD 228 
at 1. The cornmission's contract with the City ofFOli Worth obligated the city to pay the 
commission $80,000 per year for three years. fd. The contract obligated the commission, 
among other t4ings, to "[ c ]ontinue its CUlTent successful programs and implement such new 
and ilU1ovativ~ programs as will further its corporate objectives and conml0n City's interests 
and activities,y fd. at 2. Noting this provision, this office stated, "Even if all other palis of 
the contract v{,ere found to represent a strictly anus-length trmlsaction, we believe that this. 
provision plaqes the various govemmental bodies which have entered into the contract in the 
position of 'supporting' the operation of the [c ]ommission with public funds within the 
meaning of [the predecessor to section 552.003]." Id. Accordingly, this office detemlined 
the COlIDuissipn to be a governmental body for pm-poses of the Act. Id. 

In Open RecQrds Decision No. 602 (1992), this office addressed the status of the Dallas 
Museum of A~t (the "DMA") under the Act. The DMA was a private, nonprofit corporation 
that had contl;acted with the City of Dallas to care for and preserve an mi collection owned 
by the city al1,9- to maintain, operate, and manage an art museum. ORD 602 at 1-2. The 
contract required the city to support the DMA by maintaining the museum building, paying 
for utility service, and providing funds for other costs of operating the museum. Id. at 2. We 
noted that an~ntity that receives public funds is a govenuuental body under the Act, unless 
the entity's re~ationship with the govenU11ental body from which it receives funds imposes 
"a specific anp. definite obligation to provide a measurable amount of service in exchange 
for a celiain Clfll0unt of money as one would expect to find in a typical anus-length contract 
for services b~tween a vendor and purchaser[.]" fd. at 4. We found that "the [City of Dallas] 
is receiving v~luable services in exchange for its obligations, but, in our opinion, the very 
nature of the $rrvices the DMA provides to the [City of Dallas] cmU10t be known, specific, 
or measurablf' Id. at 5. Thus, we concluded that the City of Dallas provided general 
suppOli to thepMA facilities and operation, making the DMA a govenuuental body to the 
extent that it+~eceived the city's financial support. fd. Therefore, the DMA's records that 
related to programs suppOlied by public funds were subject to the Act. fd. 

We fmiher nQte that the precise manner of public funding is not the sole dispositive issue in 
detemlining *hether a paliicular entity is subject to the Act. See Attomey General Opinion 
JM-821 at 3 (1987). Other aspects of a contract or relationship that involve the transfer of 
public funds b;~tween a private and a public entity must be considered in detemliningwhether 
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the private en:tity is a "govenm1ental body" under the Act. Id. at 4. For example, a contract 
or relationship that involves public funds, and that indicates a common purpose or objective 
or that creates'an agency-type relationship between a private entity and a public entity, will 
bring the private entity within the defInition of a "govenm1ental body" under 
section 552.093(1)(A)(xii) ofthe Govenm1ent Code. The overallnatme ofthe relationship 
created by the contract is relevant in dete1111ining whether the private entity is so closely 
associated with the govel11mental body that the private entity falls within the Act. Id. 

In the presentcase, we understand The Woodlands Community Association (the "WCA") 
provided the association with funding for the years 2008 and 2009. You state the association 
received $10;;000 in funding for the year 2010 :5:om The Woodlands Township (the 
"township") p'ursuant to a Service Agreement (the "service agreement"). We first address 
the funds fr0111 the WCA. 

The WCA i~ a property owner's association that is subject to the Act pursuant to 
section 552.0036 ofthe Govennnent Code. See Gov't Code § 552.0036 (providing certain 
classes ofhon;ieowners' associations are subject to the Act). As mentioned above, you state 
the WCA proYided funding to the association. Although the WCA is subject to the Act, it. 
is not a goven:iinental subdivision of the state. Thus, the funds the association received £i"om 
the WCA are,not "funds of the state or of a govenm1ental subdivision of the state" and, 
therefore, are pot "public funds" forpmposes ofthe Act. Id. § 552.003(5). Accordingly, we 
find the porti.ons of the check registers pertaining to funds received from WCA in the 
years 2008 and 2009 are not subject to the Act and need not be released in response to this 
request for info1111ation. 

We next addl;'ess the funds received from the township. The township is a govennnental 
body for the PlU1JOSeS ofthe Act? You infonn us that the association is comprised of a board 
of volunteer c.\irectors elected by the residents of the Village of Coc1n"an' s Crossing, whose 
"main pU11Jose is to serve as liaison between residents and local govenm1ental entities." As 
discussed above, you state that the association has received $10,000 in funding from the 
township pms;llant to a service agreement between the association and the township, a copy 
of which youiprovide to om office. The service agreement states that the "[t]ownship has 
detennined tl,}at the [ association] provides cOllli11Unity-building opportunities for. the 
residents of The Woodlands tln"ough programs, events[,] and monthly meetings .... 
Accordingly, the [township] has detennined to provide financial assistance in support ofthe 
[ association] .i . .. " The service agreement provides that the $10,000 in funding may be used 
for insurance,:a minimum of one "Connnunity Spirit" event per year, and to assist in funding 
administrative;, and operating expenses. Fmther, the service agreement prohibits use of the 
funding for "dpnations, grants, scholarships or similarpU11Joses." Upon review ofthe service 
agreement, we believe these provisions of the agreement place the township in the position ., 
of providing g~neral support for the operation ofthe association with public funds within the 

2In No\r.ember 2007, the township succeeded the Town Center Improvement District, which was 
formed by the T()xas Legislature in 1993. 
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meaning of section 552.003 ofthe Govenmlent Code. See Gov't Code § 552.003(1)(A)(xii); 
Open Record~ Decision No. 228 (1979). Furthennore, we find that the association and the 
township share a conunon purpose and objective such that an agency-type relationship is 
created. See':Open Records Decision No. 621 (1993) at 9; see also Local Gov't Code 
§ 380.001(a),'(b) (providing that goveming body of municipality may establish and provide 
for administration of one or more pro grams, including pro grams for making loans and grants 
of public morley and providing personnel and services ofthe municipality, to promote state 
or local economic development and to stimulate business and conunercial activity in the 
municipality)'. Accordingly, we deter111ine that the association's receipt ofthese funds makes 
it a govemmetltal body for the pm-poses of the Act to the extent the association is supported 
by'township funds. See Gov't Code § 552.003(1)(A)(xii). 
- - / .-

We note, however, that an organization is not necessarily a "govemmental body" in its 
entirety. "The part, section, or portion of an organization, corporation, conunission, 
committee, institution, or agency that spends or that is supp01ied in whole or in pmi by 
public ftmds')is a govenmlental body. Id. (emphasis added); see also Open Records 
DecisionNo. 602 (1992) (only the records ofthoseportions oftheDallas Museum of Ali that 
were directly iupported by public funds are subject to the Act). Consequently, only records .... 
relating to those pmis of the association's operations that are directly supported by public 
funds are subj~ct to the disclosure requirements of the Act. Therefore, we find the portions 
of the check registers that relate to operations directly supp01ied by the fimding received 
from the tow11ship are subj ect to the Act. Accordingly, this inf01111ation must be released 
unless the association demonstrates this infonnation falls within an exception to public 
disclosure under the Act. 

Finally, we address the association's obligations under section 552.301 ofthe Govenunent 
Code, which prescribes the procedural obligations that a govemmental body must follow in 
asking this o'ffice to decide whether requested information is excepted from public 
disclosure. S@ction 552.301(b) requires that a govemmental body ask for a decision fi.·om 
this office and state the exceptions that apply within ten business days of receiving the 
written request. Gov't Code § 552.301(b). Section 552.301(e) of the Govemment Code 
requires subniission to this office within fifteen business days of receiving the request 
(1) general w1itten C01mnents stating the reasons why the stated exceptions apply that would 
allow the information to be withheld, (2) a copy ofthe written request for infonnation, (3) a 
signed statement or sufficient evidence showing the date the written request was received, 
and (4) a cop¥: of the specific infonnation requested or representative samples, labeled to 
indicate whicl~ exceptions apply to which parts ofthe documents. Ie!. § 552.301(e). As of 
the date ofthi~)etter, you have not submitted to this office a letter stating any exceptions that 
apply and wri~ten C01mnents as to why such exceptions apply to the infonnation at issue, a 
copy ofthe written request for information, any evidence demonstrating the date the request 
for infonnatiol1 was received, or a copy orrepresentative sample ofthe requested infonnation 
at issue. Cor).sequent1y, to the extent the requested records relate to those pmis of the 
association's 9perations that are directly sUPPOlied by public funds, we find the association ,. 
has failed to c,0mp1y with the requirements of section 552.301 ofthe Govenmlent Code. 

I. 
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Pursuant to section 552.302 of the Govenmlent Code, a govemmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal preslU11ption 
that the infonnation is public and must be released unless the governmental body 
demonstrates,:a compelling reason to withhold the infonnation to overcome this presumption. 
Id. § 552.302.; Simmons v. Kuzmich, 166 S.W.3d 342,350 (Tex. App.-Fort Worth 2005, 
no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379,381-82 (Tex. App.-Austin 1990, 
no writ) (govei1mlental body must make compelling demonstration to overcome preslU11ption 
of opelmess pursuant to statutory predecessor to section 552.302); Open Records Decision 
No. 630 (1994). A compelling reason generally exists when information is confidential by 
law or third-p;:arty interests are at stake. See Open Records Decision Nos. 630 at 3,325 at 2 
(1982). Because you have not submitted the requested infomlation for our review, we have 
no choice butto order the requested infonnation that is subject to the Act released pursuant 
to section 552:302 of the Govenmlent Code. 

This letter ruling is limited to the particular infomlation at issue in this request and limited 
to the facts as::presented to us; therefore, this ruling must not be relied upon as a previous 
detennination~ regarding any other infomlation or any other circumstances . 

. '~ ... 
This ruling tl'jggers important deadlines regarding the rights and responsibilities of the 
govenmlentatbody and ofthe requestor. For more infomlation conceming those rights and 
responsibiliti~s, please visit our website at http://www.oag.state.tx.us/openlindex orl.php, 
or call the Qffice of the Attomey General's Open Govemment Hotline, toll free, at 
(877) 673-6839. Questions conceming the allowable charges for providing public 
infomlation ulilder the Act must be directed to the Cost Rules Administrator ofthe Office of 
the Attomey General, toll free at (888) 672-6787. 

Sincerely, .l 

6f~aaz;~ 
Lindsay E. Hetle 
Assistant Attqmey General 
Open Records Division 

LEH/em 

Ref: ID# 403935 
!'.' 

c: Requ~.l?tor 

J. 


